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NOTI CE 
This opinion is subject to further 
editing and modification.  The final 
version will appear in the bound 
volume of the official reports.   
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REVI EW of  a deci s i on of  t he Cour t  of  Appeal s.   Reversed.   

 

¶1 JON P.  WI LCOX,  J.    The pl ai nt i f f s,  El ai ne,  Ronni e,  

and Lor i  Kohn ( t he Kohns) ,  seek r evi ew of  an unpubl i shed per  

cur i am cour t  of  appeal s deci s i on,  Kohn v.  Dar l i ngt on Communi t y  

School s,  No.  2003AP1067,  unpubl i shed sl i p op.  ( Wi s.  Ct .  App.  
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Jul y 1,  2004) .   The cour t  of  appeal s r ever sed an or der  of  t he 

Laf ayet t e Count y Ci r cui t  Cour t ,  Dani el  L.  LaRocque,  Judge,  

gr ant i ng summar y j udgment  t o t he def endant ,  I l l i noi s Tool  Wor ks,  

I nc.  ( I TW) .    

I .  FACTS 

 ¶2 The f ol l owi ng f act s ar e undi sput ed.   On Sept ember  29,  

2000,  El ai ne Kohn and her  t hen f our - year - ol d daught er ,  Lor i  

Kohn,  at t ended t he homecomi ng f oot bal l  game at  Dar l i ngt on Hi gh 

School .   At  appr oxi mat el y 2: 30 p. m. ,  Lor i  f el l  t hr ough t he space 

at  t he f oot  of  her  seat  i n t he home bl eacher s t o t he gr ound 15 

f eet  bel ow,  sust ai ni ng i nj ur i es.    

 ¶3 The bl eacher s i n quest i on wer e pur chased by Dar l i ngt on 

Communi t y School s ( Dar l i ngt on)  i n 1969 f r om St andar d St eel  

I ndust r i es,  I nc.  ( St andar d)  at  a cost  of  $16, 167. 1  St andar d 

agr eed t o shi p t he mat er i al s f or  t he bl eacher s and super vi se 

t hei r  const r uct i on.   

¶4 The home bl eacher s ar e 15 r ows t al l  and over  100 f eet  

l ong.   They cont ai n near l y 1500 al umi num seat s and a 50- i nch-

wi de wal kway el evat ed 30 i nches above t he gr ound.   The bl eacher s 

ar e l ocat ed on one si de of  t he Dar l i ngt on Hi gh School  f oot bal l  

                                                 
1 St andar d subsequent l y mer ged i nt o Medal i st  I ndust r i es,  

I nc. ,  whi ch,  i n t ur n,  mer ged i nt o I TW.    
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st adi um and t r ack f i el d. 2  A pr ess box and wheel chai r  accessi bl e 

r amp wer e l at er  added t o t he bl eacher s.    

¶5 Dar l i ngt on i nspect ed t he bl eacher s each year  af t er  

const r uct i on and per f or med necessar y r epai r s,  i ncl udi ng 

r epai nt i ng,  ext er nal  i mpr ovement s t o t he pr ess box,  and 

r epl acement  of  t he wal kway pl anks,  f oot boar ds,  and si de r ai l s.   

The bl eacher s wer e never  moved or  t aken apar t .   The par t i es do 

di sput e whet her  t he bl eacher s ar e anchor ed i nt o t he gr ound. 3  

I I .  PROCEDURAL POSTURE 

 ¶6 On August  15,  2001,  t he Kohns f i l ed sui t  agai nst  

Dar l i ngt on and i t s i nsur er ,  cont endi ng t hat  Dar l i ngt on vi ol at ed 

i t s dut y of  car e t o t he pl ai nt i f f s,  t hat  t he bl eacher s wer e 

negl i gent l y desi gned,  const r uct ed,  and/ or  mai nt ai ned,  and t hat  

t he bl eacher s wer e i nher ent l y unsaf e and posed a hazar dous 

condi t i on t o f r equent er s of  t he pr emi ses.   On Apr i l  15,  2002,  

t he Kohns f i l ed an amended compl ai nt  agai nst  I TW and i t s 

pr edecessor s i n i nt er est .   The Kohns al l eged t hat  t he bl eacher s 

wer e i n a danger ousl y def ect i ve condi t i on when t hey l ef t  t he 

cont r ol  of  St andar d and t hat  t he pr oduct  caused har m t o t he 

                                                 
2 The cont r act  wi t h St andar d al so i nvol ved t he i nst al l at i on 

of  v i s i t or  bl eacher s on t he opposi t e s i de of  t he st adi um and 
t r ack.   These bl eacher s ar e 10 r ows t al l  and 90 f eet  i n l engt h.   
The vi s i t or  bl eacher s al so i ncl ude a 50- i nch wi de wal kway 
el evat ed 30 i nches above t he gr ound.    

3 The summar y j udgment  mat er i al s cont ai n numer ous 
phot ogr aphs of  t he bl eacher s and st adi um at  Dar l i ngt on Hi gh 
School  f r om di f f er ent  angl es.    
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Kohns.   The Kohns f ur t her  al l eged t hat  as a r esul t ,  St andar d and 

i t s successor s wer e subj ect  t o st r i ct  l i abi l i t y .    

 ¶7 On August  2,  2002,  I TW f i l ed a mot i on f or  summar y 

j udgment  seeki ng t o di smi ss t he Kohns'  act i on agai nst  i t  as t i me 

bar r ed under  Wi s.  St at .  § 893. 89 ( 2001- 02) . 4  I n t hei r  br i ef  i n 

opposi t i on,  t he Kohns ar gued t hat  § 893. 89 di d not  appl y because 

t hei r  c l ai m agai nst  I TW was a pr oduct  l i abi l i t y  c l ai m,  not  a 

c l ai m f or  i mpr ovement  t o r eal  pr oper t y.   At  t he hear i ng on t he 

mot i on,  t he Kohns al so ar gued t hat  t he st at ut e v i ol at ed Ar t i c l e 

I ,  Sect i on 9 of  t he Wi sconsi n Const i t ut i on,  and t he equal  

pr ot ect i on c l auses of  t he f eder al  and st at e const i t ut i ons.    

 ¶8 The ci r cui t  cour t  f i r st  r ul ed t hat  t he bl eacher s 

const i t ut ed an i mpr ovement  t o pr oper t y as a mat t er  of  l aw,  and 

t hat  t her ef or e t he Kohns'  c l ai ms agai nst  I TW wer e gover ned by 

t he t en- year  r epose per i od set  f or t h i n § 893. 89.   Next ,  t he 

c i r cui t  cour t  hel d t hat  t he st at ut e was not  unconst i t ut i onal  on 

equal  pr ot ect i on gr ounds because t he cl assi f i cat i ons wi t hi n 

§ 893. 89 cont ai ned a r at i onal  basi s.   Fi nal l y,  t he c i r cui t  cour t  

r ul ed t hat  t he s t at ut e di d not  v i ol at e Ar t i c l e I ,  Sect i on 9 of  

t he Wi sconsi n Const i t ut i on,  r el y i ng on t hi s cour t ' s  deci s i on i n 

Ai cher  v.  Wi sconsi n Pat i ent s Compensat i on Fund,  2000 WI  98,  237 

Wi s.  2d 99,  613 N. W. 2d 849.   Accor di ngl y,  on Febr uar y 15,  2003,  

t he c i r cui t  cour t  ent er ed an or der  gr ant i ng I TW' s mot i on f or  

                                                 
4 Al l  subsequent  r ef er ences t o t he Wi sconsi n St at ut es ar e t o 

t he 2001- 02 ver si on unl ess ot her wi se i ndi cat ed.    
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summar y j udgment  and di smi ssi ng al l  c l ai ms agai nst  I TW wi t h 

pr ej udi ce.     

 ¶9 The cour t  of  appeal s i n an unpubl i shed per  cur i am 

opi ni on r ever sed.   The cour t  of  appeal s concl uded t hat  t he 

bl eacher s di d not  const i t ut e an i mpr ovement  t o r eal  pr oper t y  

because t her e was no evi dence t hat  t he bl eacher s wer e anchor ed 

t o t he gr ound.   Kohn,  unpubl i shed sl i p op. ,  ¶7.   The cour t  of  

appeal s expl ai ned:   " The degr ee of  physi cal  annexat i on shown by 

t he pi ct ur es [ i n t he r ecor d]  convi nces us t hat  t he bl eacher s ar e 

not  an i mpr ovement  t o r eal  pr oper t y. "   I d.   Thus,  t he cour t  of  

appeal s hel d t hat  t he Kohns'  c l ai ms wer e gover ned by t he t hr ee-

year  st at ut e of  l i mi t at i on i n Wi s.  St at .  § 893. 54,  r at her  t han 

t he t en- year  per i od of  r epose i n § 893. 89.    

I I I .  I SSUES 

 ¶10 Thr ee i ssues ar e pr esent ed t o t hi s cour t .   Fi r st ,  do 

t he bl eacher s i n quest i on const i t ut e an " i mpr ovement  t o r eal  

pr oper t y"  f or  pur poses of  § 893. 89?  Second,  i f  so,  does 

§ 893. 89 vi ol at e t he " r i ght  t o r emedy"  pr ovi s i on i n Ar t i c l e I ,  

Sect i on 9 of  t he Wi sconsi n Const i t ut i on?  Thi r d,  i f  t he 

bl eacher s ar e an i mpr ovement  t o r eal  pr oper t y ,  does § 893. 89 

vi ol at e t he equal  pr ot ect i on c l auses of  t he f eder al  and st at e 

const i t ut i ons?  We hol d t hat  t he bl eacher s i n quest i on do 

const i t ut e an i mpr ovement  t o r eal  pr oper t y f or  pur poses of  

§ 893. 89.   Fur t her ,  we hol d t hat  § 893. 89 does not  v i ol at e 

Ar t i c l e I ,  Sect i on 9 of  t he Wi sconsi n Const i t ut i on.   Fi nal l y,  we 

hol d t hat  § 893. 89 does not  vi ol at e t he guar ant ee of  equal  

pr ot ect i on i n t he f eder al  and st at e const i t ut i ons.    
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I V.  STANDARD OF REVI EW 

 ¶11 Thi s case comes t o us on a mot i on f or  summar y 

j udgment .     

Thi s cour t  r evi ews a c i r cui t  cour t ' s  deci s i on gr ant i ng 
summar y j udgment  i ndependent l y,  but  we appl y t he same 
met hodol ogy as t he c i r cui t  cour t .   Smaxwel l  v .  Bayar d,  
2004 WI  101,  ¶12,  274 Wi s.  2d 278,  682 N. W. 2d 923.   
Pur suant  t o Wi s.  St at .  § 802. 08( 2) ,  summar y j udgment  
" shal l  be r ender ed i f  t he pl eadi ngs,  deposi t i ons,  
answer s t o i nt er r ogat or i es,  and admi ssi ons on f i l e,  
t oget her  wi t h t he af f i davi t s,  i f  any,  show t hat  t her e 
i s no genui ne i ssue as t o any mat er i al  f act  and t hat  
t he movi ng par t y i s ent i t l ed t o a j udgment  as a mat t er  
of  l aw. "   Ther ef or e,  " [ s] ummar y j udgment  shoul d not  be 
gr ant ed,  ' unl ess t he f act s pr esent ed concl usi vel y show 
t hat  t he pl ai nt i f f ' s  act i on has no mer i t  and cannot  be 
mai nt ai ned. ' "   Smaxwel l ,  274 Wi s.  2d 278,  ¶12 ( quot i ng 
Goel z v.  Ci t y  of  Mi l waukee,  10 Wi s.  2d 491,  495,  103 
N. W. 2d 551 ( 1960) ) .   I n det er mi ni ng whet her  summar y 
j udgment  was appr opr i at el y gr ant ed,  " [ w] e v i ew t he 
summar y j udgment  mat er i al s i n t he l i ght  most  f avor abl e 
t o t he nonmovi ng par t y. "   I d.  

Mayber r y v.  Vol kswagen of  Am. ,  2005 WI  13,  ¶15,  278 Wi s.  2d 39,  

692 N. W. 2d 226.   Fur t her ,  " [ w] hen t he f act s ar e undi sput ed,  t he 

i nt er pr et at i on and appl i cat i on of  a st at ut e t o t hese f act s 

pr esent  a quest i on of  l aw appr opr i at e f or  summar y j udgment . "   

Pr ogr essi ve N.  I ns.  Co.  v.  Romanshek,  2005 WI  67,  ¶9,  

___Wi s.  2d ___,  697 N. W. 2d 417.  

¶12 Whet her  an i t em i s an " i mpr ovement  t o r eal  pr oper t y"  

under  § 893. 89 i s a quest i on of  l aw t hat  we r evi ew de novo.   

Kal l as Mi l l wor k Cor p.  v.  Squar e D Co. ,  66 Wi s.  2d 382,  386,  225 

N. W. 2d 454 ( 1975)  [ her ei naf t er  " Kal l as" ] .   Li kewi se,  whet her  a 

st at ut e i s unconst i t ut i onal  i s  a quest i on of  l aw subj ect  t o de 
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novo r evi ew.   Funk v.  Wol l i n Si l o & Equi p. ,  I nc. ,  148 

Wi s.  2d 59,  61,  435 N. W. 2d 244 ( 1989) .    

V.  ANALYSI S 

A.  I mpr ovement  t o Real  Pr oper t y 

 ¶13 Sect i on 893. 89 i s a st at ut e of  r epose t hat  set s f or t h 

t he t i me per i od dur i ng whi ch an act i on f or  i nj ur y r esul t i ng f r om 

i mpr ovement s t o r eal  pr oper t y must  be br ought .   I t  pr ovi des,  i n 

per t i nent  par t :  

( 1)  I n t hi s sect i on,  " exposur e per i od"  means t he 
10 year s i mmedi at el y f ol l owi ng t he dat e of  subst ant i al  
compl et i on of  t he i mpr ovement  t o r eal  pr oper t y.   

( 2)  Except  as pr ovi ded i n sub.  ( 3) ,  no cause of  
act i on may accr ue and no act i on may be commenced,  
i ncl udi ng an act i on f or  cont r i but i on or  i ndemni t y,  
agai nst  t he owner  or  occupi er  of  t he pr oper t y or  
agai nst  any per son i nvol ved i n t he i mpr ovement  t o r eal  
pr oper t y af t er  t he end of  t he exposur e per i od,  t o 
r ecover  damages f or  any i nj ur y t o pr oper t y,  f or  any 
i nj ur y t o t he per son,  or  f or  wr ongf ul  deat h,  ar i s i ng 
out  of  any def i c i ency or  def ect  i n t he desi gn,  l and 
sur veyi ng,  pl anni ng,  super vi s i on or  obser vat i on of  
const r uct i on of ,  t he const r uct i on of ,  or  t he 
f ur ni shi ng of  mat er i al s f or ,  t he i mpr ovement  t o r eal  
pr oper t y.   Thi s subsect i on does not  af f ect  t he r i ght s 
of  any per son i nj ur ed as t he r esul t  of  any def ect  i n 
any mat er i al  used i n an i mpr ovement  t o r eal  pr oper t y 
t o commence an act i on f or  damages agai nst  t he 
manuf act ur er  or  pr oducer  of  t he mat er i al .  

Wi s.  St at .  § 893. 89.    

¶14 No one di sput es t hat  t he i nst al l at i on of  t he bl eacher s 

at  Dar l i ngt on Hi gh School  was subst ant i al l y  compl et ed i n 1969.   

The quest i on i s whet her  t he bl eacher s const i t ut e an " i mpr ovement  

t o r eal  pr oper t y"  under  t he st at ut e.   I f  t hey do,  t hen t he 
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" exposur e per i od"  ended i n 1979,  and t he Kohns'  c l ai ms agai nst  

I TW f ai l ed t o accr ue.   Wi s.  St at .  § 893. 89( 1) - ( 2) .   

¶15 The par t i es di sput e whet her  t he bl eacher s ar e 

per manent l y anchor ed t o t he gr ound and whet her  t hi s makes a 

di f f er ence i n t he anal ysi s.   The Kohns cont end t hat  t he 

bl eacher s ar e not  an i mpr ovement  t o r eal  pr oper t y because t hey 

ar e not  anchor ed i n t he gr ound and ar e por t abl e.   The Kohns,  

l i ke t he cour t  of  appeal s,  r el y on t he " degr ee of  physi cal  

annexat i on"  of  t he bl eacher s t o suppor t  t hei r  ar gument .   

Pl ai nt i f f s '  Br .  at  12.   The Kohns f ur t her  cont end t hat  ver y 

l i t t l e ef f or t  or  expendi t ur e was r equi r ed t o pl ace t he bl eacher s 

on t he gr ound.   They ar gue t hat  t he bl eacher s ar e s i mpl y 

" per sonal  pr oper t y r est i ng upon t he r eal  est at e"  and ar e not  

" i nt egr al "  t o t he usef ul ness of  t he pr oper t y.   Pl ai nt i f f s '  Br .  

at  18.   Fi nal l y,  r el y i ng on t hi s cour t ' s  deci s i on i n Swanson 

Fur ni t ur e Co.  v.  Advance Tr ansf or mer  Co. ,  105 Wi s.  2d 321,  313 

N. W. 2d 840 ( 1982) [ her ei naf t er  " Swanson" ] ,  t he Kohns asser t  t hat  

t he bl eacher s ar e not  an i mpr ovement  t o r eal  pr oper t y because 

t hey wer e not  speci f i cal l y desi gned or  manuf act ur ed f or  use at  

Dar l i ngt on Hi gh School .  

¶16 I TW,  i n cont r ast ,  ar gues t hat  t he bl eacher s ar e an 

i mpr ovement  t o r eal  pr oper t y because t he phot ogr aphs i n t he 

r ecor d demonst r at e t hat  t hey ar e anchor ed i nt o t he gr ound.   I TW 

al so cont ends t hat  even i f  t her e i s i nsuf f i c i ent  evi dence t o 

concl ude t hat  t he bl eacher s ar e anchor ed i nt o t he gr ound,  t hey 

st i l l  const i t ut e an i mpr ovement  t o r eal  pr oper t y.   I TW ar gues 

t hat  t he bl eacher s ar e per manent  as t hei r  per manency i s a 
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f unct i on of  t hei r  pur pose.   I TW emphasi zes t hat  i n t he 30 year s 

s i nce t hey wer e er ect ed,  t he bl eacher s have not  been moved,  and 

t her e i s no evi dence t hat  t hey wer e ever  i nt ended t o be moved.   

I TW al so f ocuses on t he si ze of  t he bl eacher s and t he f act  t hat  

t hey enhance t he val ue and usef ul ness of  t he pr oper t y.   I TW 

st at es t hat  i t  i s  s i gni f i cant  t hat  t he bl eacher s ar e 

speci f i cal l y adapt ed t o t he pur pose f or  whi ch t he pr oper t y i s 

devot ed.   I TW al so ar gues t hat  t he f act  t hat  t he bl eacher s 

t heor et i cal l y coul d be di sassembl ed and moved i s not  

di sposi t i ve,  as most  i mpr ovement s t o r eal  est at e,  i ncl udi ng t he 

Ei f f el  Tower ,  can be di sassembl ed and moved.   Fi nal l y,  I TW 

ar gues t hat  t he cour t  of  appeal s i nappr opr i at el y r el i ed on Al l  

Ci t y Communi cat i on Co.  v.  DOR,  2003 WI  App 77,  263 Wi s.  2d 394,  

661 N. W. 2d 845,  and Massi e v.  Ci t y of  Dul ut h,  425 N. W. 2d 858 

( Mi nn.  Ct .  App.  1988) ,  t o concl ude t hat  t he bl eacher s her e wer e 

not  an i mpr ovement  t o pr oper t y.    

 ¶17 I n Kal l as,  t hi s cour t  set  f or t h t he f ol l owi ng t est ,  

based on a di ct i onar y def i ni t i on,  f or  det er mi ni ng whet her  a 

gi ven i t em qual i f i es as an i mpr ovement  t o r eal  pr oper t y:   " ' [ A]  

per manent  addi t i on t o or  bet t er ment  of  r eal  pr oper t y t hat  

enhances i t s capi t al  val ue and t hat  i nvol ves t he expendi t ur e of  

l abor  or  money and i s desi gned t o make t he pr oper t y mor e usef ul  

or  val uabl e as di st i ngui shed f r om or di nar y r epai r s. ' "   Kal l as,  

66 Wi s.  2d at  386 ( quot ed sour ce omi t t ed) .   See al so U. S.  Fi r e 

I ns.  Co.  v.  E. D.  Wesl ey Co. ,  105 Wi s.  2d 305,  309,  313 

N. W. 2d 833 ( 1982) ( accor d) .   Appl y i ng t hi s def i ni t i on,  t he Kal l as 

cour t  concl uded t hat  a " hi gh- pr essur e wat er  pi pe desi gned f or  
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f i r e pr ot ect i on,  as a mat t er  of  l aw,  was ' an i mpr ovement  t o r eal  

pr oper t y '  .  .  .  . "   Kal l as,  66 Wi s.  2d at  386.    

 ¶18 Whi l e t he Kohns spend much t i me compar i ng t he 

bl eacher s her e t o t he wat er  pi pe i n Kal l as,  t he appr opr i at e 

quest i on i s whet her  t he bl eacher s sat i sf y t he t est  set  f or t h i n 

Kal l as.   The t est  f i r st  r equi r es a " per manent  addi t i on t o or  

bet t er ment  of  r eal  pr oper t y. "   The par t i es di sagr ee as t o 

whet her  t he wor d " per manent "  modi f i es bot h " addi t i on t o"  and 

" bet t er ment  of "  such t hat  a non- per manent  bet t er ment  qual i f i es 

under  t he f i r st  par t  of  t he def i ni t i on.   However ,  we need not  

deci de whet her  a non- per manent  bet t er ment  sat i sf i es t he f i r s t  
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par t  of  t he t est  f or  an i mpr ovement  t o r eal  pr oper t y because we 

concl ude t hat  t he bl eacher s her e ar e per manent . 5   

 ¶19 The Kohns cont end t hat  t he bl eacher s ar e not  per manent  

because t hey ar e not  anchor ed i nt o t he gr ound.   Whi l e t her e may 

be a di sput ed i ssue of  f act  as t o whet her  t he bl eacher s ar e 

anchor ed i nt o t he gr ound,  we concl ude t hat  t hi s f act  i s  not  

mat er i al  t o t he quest i on of  whet her  t he bl eacher s ar e 

" per manent "  i n t hi s case.   That  i s,  we concl ude t hat  t he 

bl eacher s her e qual i f y as " per manent "  r egar dl ess of  whet her  t hey 

ar e anchor ed i nt o t he gr ound.    

                                                 
5  Cf .  Wi t ham v.  Whi t i ng Cor p. ,  975 F. 2d 1342,  1345- 46 ( 7t h 

Ci r .  1992) ( hol di ng t hat  under  I l l i noi s '  st at ut e of  r epose a 
pr oduct  coul d const i t ut e an " i mpr ovement  t o r eal  pr oper t y"  under  
t he f ol l owi ng def i ni t i on:   " ' an addi t i on t o r eal  pr oper t y 
amount i ng t o mor e t han mer e r epai r  or  r epl acement ,  and whi ch 
subst ant i al l y  enhances t he val ue of  t he pr oper t y ' " ) ( quot i ng 
Cal umet  Count r y Cl ub v.  Rober t s Envt l .  Cont r ol  Cor p. ,  483 N. E. 2d 
613 ( I l l .  App.  Ct .  1985) ) ;  Ahr ens v.  Town of  Ful t on,  2002 WI  29,  
¶29,  251 Wi s.  2d 135,  641 N. W. 2d 423 ( f or  pur poses of  t ax 
st at ut e,  " a mobi l e home i s an i mpr ovement  t o r eal  pr oper t y when 
t he home i s r est i ng f or  mor e t han a t empor ar y t i me,  i n whol e or  
i n par t ,  on some ot her  means of  suppor t  t han i t s wheel s" ) ;  
Bl ack' s Law Di ct i onar y 761 ( 7t h ed.  1999) ( def i ni ng " i mpr ovement "  
as " [ a] n addi t i on t o r eal  pr oper t y,  whet her  per manent  or  not ;  
esp. ,  one t hat  i ncr eases i t s val ue or  ut i l i t y  or  t hat  enhances 
i t s appear ance" ) ;  The Amer i can Her i t age Di ct i onar y of  t he 
Engl i sh Language 909 ( 3d ed.  1992) ( def i ni ng " i mpr ove"  as:   " To 
r ai se t o a mor e desi r abl e or  mor e excel l ent  qual i t y or  
condi t i on;  make bet t er [ ; ] "  or  " [ t ] o i ncr ease t he pr oduct i v i t y or  
val ue of  ( l and or  pr oper t y) [ ; ] "  or  " [ t ] o make benef i c i al  
addi t i ons or  changes. "   The f ocus of  t hese def i ni t i ons i s on t he 
f act  t hat  t he addi t i on i mpr oves t he val ue of  t he pr oper t y.   See 
al so 63B Am.  Jur .  2D Pr oduct s Li abi l i t y  § 1631 ( 2d ed.  
1997) ( " Al t hough t he per manent  nat ur e of  an al l eged i mpr ovement  
i s a consi der at i on,  some cour t s do not  v i ew per manency as a 
mandat or y r equi r ement . " ) ( emphasi s added) .    
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¶20 We di sagr ee wi t h t he Kohns t hat  " t he degr ee of  

physi cal  annexat i on"  of  t he al l eged i mpr ovement  i s di sposi t i ve.   

Whi l e t he l aw of  f i x t ur es may f ocus on t he degr ee of  annexat i on 

of  a chat t el  t o l and,  see Al l  Ci t y Communi cat i on,  263 

Wi s.  2d 394,  ¶13;  Bl ack' s Law Di ct i onar y 652 ( 7t h ed.  1999) ,  

cour t s,  appl y i ng a commonsense def i ni t i on t o t he t er m 

" i mpr ovement  t o r eal  pr oper t y, "  have " v i ewed t he t er m 

' i mpr ovement '  as havi ng br oader  s i gni f i cance t han ' f i x t ur e'  and 

ha[ ve]  i ndi cat ed t hat  t he t er m compr ehends al l  addi t i ons and 

bet t er ment s t o t he f r eehol d,  i ncl udi ng ever yt hi ng t hat  

per manent l y enhances t he val ue of  t he pr emi ses. "   63B Am.  Jur .  

2D Pr oduct s Li abi l i t y  § 1631 ( 2d ed.  1997) . 6  Ther ef or e,  a gi ven 

i t em need not  be act ual l y physi cal l y annexed t o t he l and i n 

or der  t o const i t ut e a per manent  addi t i on t o or  bet t er ment  of  

pr oper t y.   

 ¶21 I n assessi ng t he per manency of  pr oper t y,  i t  i s  

appr opr i at e t o consi der  t he nat ur e of  t he al l eged i mpr ovement  

and t he i nt ent i on of  t he par t y maki ng t he al l eged i mpr ovement .   

63B Am.  Jur .  2D Pr oduct s Li abi l i t y  § 1631 ( 2d ed.  1997) ;  Gar ner  

                                                 
6 For  t hi s r eason,  we concl ude t hat  t he cour t  of  appeal s '  

deci s i on i n Al l  Ci t y Communi cat i on Co.  v.  DOR,  2003 WI  App 77,  
263 Wi s.  2d 394,  661 N. W. 2d 845,  i s i nappl i cabl e t o t hi s case.   
The quest i on i n Al l  Ci t y  Communi cat i on was whet her  a 
communi cat i on t ower  was " per sonal  pr oper t y"  or  " r eal  est at e"  f or  
pur poses of  a t ax st at ut e.   I d. ,  ¶¶1,  13.   Al l  Ci t y 
Communi cat i on di d not  i nvol ve t he appl i cat i on of  t he t est  f or  
" i mpr ovement s t o r eal  pr oper t y"  and i nst ead appl i ed t he t est  
gover ni ng f i xt ur es,  i . e. ,  r eal  est at e.   I d. ,  ¶13.   As t he cour t  
of  appeal s apt l y st at ed:   " Bor r owi ng l anguage f r om one cont ext  
and appl y i ng i t  t o anot her  poses a danger . "   I d. ,  ¶16.    
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v.  Ki nnear  Mf g.  Co. ,  37 F. 3d 263,  267 ( 7t h Ci r .  1994) ( not i ng 

t hat  I l l i noi s cour t s have pr ovi ded t he f ol l owi ng cr i t er i a f or  

det er mi ni ng whet her  an i t em const i t ut es an " i mpr ovement  t o r eal  

pr oper t y" :   " whet her  t he addi t i on was i nt ended t o be per manent  

or  t empor ar y,  whet her  i t  became an i nt egr al  component  of  t he 

over al l  syst em and whet her  t he val ue and use of  t he pr oper t y was 

enhanced. " ) ( emphasi s added) . 7  See al so The Amer i can Her i t age 

Di ct i onar y of  t he Engl i sh Language 1348 ( 3d ed.  1992) ( def i ni ng 

" per manent "  as " [ n] ot  expect ed t o change i n st at us,  condi t i on,  

or  pl ace" ) .    

 ¶22 We concl ude t hat  t he bl eacher s at  Dar l i ngt on Hi gh 

School  const i t ut e a " per manent  addi t i on t o"  t he Dar l i ngt on Hi gh 

School  st adi um and t r ack.   Fi r st ,  exami ni ng t he nat ur e of  t he 

bl eacher s,  we not e t hat  t he home bl eacher s ar e a huge st r uct ur e.   

They ar e 15 r ows t al l ,  over  100 f eet  l ong,  and cont ai n a 50-

i nch- wi de wal kway el evat ed 30 i nches above t he gr ound.   They can 

seat  near l y 1500 i ndi v i dual s.   They adj oi n a r at her  l ar ge pr ess 

box and i ncor por at e a wheel chai r  access r amp.   Whi l e i t  i s  

uncl ear  whet her  t hey ar e anchor ed t o t he gr ound,  t hey c l ear l y 

ar e not  r eadi l y moveabl e.    

                                                 
7 Al so,  we not e t hat  whi l e t he t est  f or  " f i x t ur es"  f ocuses 

on t he degr ee of  physi cal  annexat i on of  an i t em t o a pi ece of  
pr oper t y r at her  t han si mpl y whet her  t he i t em i s an " addi t i on t o 
or  bet t er ment  of "  t he pr oper t y ( t he appr opr i at e t est  her e) ,  t he 
t est  f or  " f i x t ur es"  nonet hel ess i ncor por at es a par t y ' s i nt ent  
i nt o t he anal ysi s of  whet her  t he i t em i s per manent l y annexed t o 
t he l and.   See Al l  Ci t y Communi cat i on,  263 Wi s.  2d 394,  ¶14 
( c i t i ng DOR v.  A. O.  Smi t h Har vest or e Pr ods. ,  I nc. ,  72 
Wi s.  2d 60,  68,  240 N. W. 2d 357 ( 1976) ) .    
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 ¶23 The Kohns f ocus on t he f act  t hat  t he bl eacher s can be 

di sassembl ed and woul d not  r equi r e any excavat i on t o be r emoved.   

However ,  whi l e t he bl eacher s coul d t heor et i cal l y be 

di sassembl ed,  t hat  i s  t r ue of  al most  any addi t i on t o pr oper t y.   

Al most  any st r uct ur e t hat  i s  assembl ed and i nst al l ed can be 

di ssembl ed and r emoved,  even,  as I TW ar t f ul l y  not es,  a st r uct ur e 

as l ar ge as t he Ei f f el  Tower .   See 63B Am.  Jur .  2D Pr oduct s 

Li abi l i t y  § 1631 ( 2d ed.  1997) ( " [ T] he f act  t hat  

a[ n]  .  .  .  i mpr ovement  can be r emoved wi t hout  har mi ng t he r eal  

pr oper t y wi l l  not  necessar i l y  i ndi cat e t hat  t he .  .  .  i t em i s 

not  an i mpr ovement  t o r eal  pr oper t y. " ) .   We bel i eve t he mor e 

per t i nent  i nqui r y i s whet her  t he i t em can be r eadi l y di ssembl ed 

and moved.   See Massi e,  425 N. W. 2d at  861 ( wat er sl i de not  an 

i mpr ovement  because i t  was r emoved f r om smal l  l ake af t er  ever y 

summer  season f or  a number  of  year s) .   Gi ven t he nat ur e of  t he 

bl eacher s and t he subsequent  addi t i ons t her et o,  i t  cannot  be 

di sput ed t hat  i t  woul d r equi r e a s i gni f i cant  amount  of  t i me and 

ef f or t  t o compl et el y di sassembl e t hem and r emove t hem f r om t he 

f i el d.    

 ¶24 Whi l e t he Kohns r el y on t he Mi nnesot a Cour t  of  

Appeal s '  deci s i on i n Massi e,  t hat  deci s i on i s ent i r el y 

di st i ngui shabl e and act ual l y benef i c i al  t o I TW i n l i ght  of  t he 

di st i nct i ons dr awn i n t hat  opi ni on.   Massi e i nvol ved a 30- f oot  

t al l  wat er  s l i de i nst al l ed i n a shal l ow l ake t hat  was bol t ed t o 

concr et e pads.   I d.  at  859.   " The sl i de was i nst al l ed at  t he 

f aci l i t y  i n 1974 and was used dur i ng t he summer s of  1975- 83.   At  
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t he end of  each summer ,  t he c i t y woul d unbol t  t he s l i de f r om i t s 

base and appar ent l y st or e i t  unt i l  t he next  season. "   I d.    

 ¶25 The cour t  concl uded t hat  t he s l i de was not  an 

i mpr ovement  t o r eal  pr oper t y,  r easoni ng:    

The wat er  s l i de was not  a per manent  addi t i on t o 
t he pr oper t y.   Whi l e i t  was bol t ed t o concr et e pads at  
t he bot t om of  t he pond,  i t  was desi gned t o be and was 
r emoved ever y wi nt er  f or  st or age.  .  .  .  The sl i de was 
a r emovabl e pi ece of  pl aygr ound equi pment .  .  .  .  The 
sl i de was onl y used at  t he Twi n Ponds ar ea f or  t hr ee 
mont hs out  of  t he year  and was per manent l y r emoved 
f r om t he ar ea af t er  t he 1983 season.   Ther e has been 
no decr ease i n t he capi t al  val ue of  t he Twi n Ponds 
f aci l i t y  due t o i t s r emoval .  

I d.  at  861.      

 ¶26 Her e,  i n cont r ast ,  t he bl eacher s have never  been t aken 

apar t  or  moved,  much l ess per manent l y r emoved f or  an ent i r e 

season.   They ar e cer t ai nl y not  t he equi val ent  of  " a r emovabl e 

pi ece of  pl aygr ound equi pment . "   I d.    

 ¶27 Fur t her ,  i t  i s  qui t e appar ent  t hat  t he bl eacher s,  

unl i ke t he s l i de i n Massi e,  wer e never  i nt ended t o be moved or  

t aken apar t .   As evi dence of  t hi s,  we agai n not e t he l engt h of  

t i me t hey have r emai ned at  Dar l i ngt on Hi gh School ——over  30 

year s.   The f act  t hat  Dar l i ngt on has const r uct ed a l ar ge pr ess 

box adj oi ni ng t he bl eacher s i s f ur t her  evi dence of  t he i nt ent  

t hat  t he bl eacher s be per manent .   Mor eover ,  we not e t hat  

Dar l i ngt on has made si gni f i cant  i mpr ovement s t o t he bl eacher s 

t hemsel ves,  i n t he f or m of  a wheel chai r  accessi bl e r amp,  new 

r ai l i ngs,  and new f oot boar ds.   Fur t her  evi dence of  t he i nt ended 

per manency of  t he bl eacher s i s t he f act  t hat  t he ut i l i t y  of  t he 
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st adi um and t r ack woul d be ser i ousl y di mi ni shed wer e t he 

bl eacher s r emoved.   I n l i ght  of  t he above anal ysi s,  we do not  

f i nd i t  s i gni f i cant  t hat  t he bi d cont r act  St andar d submi t t ed t o 

Dar l i ngt on l abel ed t he pr oduct  as " por t abl e bl eacher s. "   As 

such,  we ar e sat i sf i ed t hat  t he bl eacher s consi t ut ue " a 

per manent  addi t i on t o"  t he pr oper t y.  

 ¶28 The second and t hi r d pr ongs of  t he t est  f or  an 

i mpr ovement  t o r eal  pr oper t y under  Kal l as i s t hat  t he per manent  

addi t i on t o t he pr oper t y must  " ' enhance[ ]  i t s  capi t al  val ue 

and .  .  .  i nvol ve[ ]  t he expendi t ur e of  l abor  or  money and [ be]  

desi gned t o make t he pr oper t y mor e usef ul  or  val uabl e as 

di st i ngui shed f r om or di nar y r epai r s. ' "   Kal l as,  66 Wi s.  2d at  

386 ( quot ed sour ce omi t t ed) .   As t hese t wo pr ongs ar e 

i nt er r el at ed,  we shal l  consi der  t hem t oget her .   

 ¶29 Dar l i ngt on cont r act ed wi t h St andar d t o pr ovi de t he 

mat er i al s f or  t he bl eacher s and super vi se t hei r  i nst al l at i on at  

a cost  of  $16, 167.   Thus,  t he i nst al l at i on of  t he bl eacher s 

c l ear l y i nvol ved t he expendi t ur e of  l abor  and a s i gni f i cant  

amount  of  money.   Fur t her ,  we concl ude t hat  t he bl eacher s 

i ncr ease t he capi t al  val ue of  t he t r ack and f oot bal l  st adi um at  

Dar l i ngt on Hi gh School  and make t he pr oper t y mor e usef ul  or  

val uabl e.   I t  seems pat ent l y obvi ous t hat  a f oot bal l  st adi um and 

t r ack wi t h a set  of  bl eacher s i s  mor e usef ul  and val uabl e t han 

an empt y f i el d and t r ack.   Cl ear l y,  t he school  woul d not  be abl e 

t o at t r act  as many spect at or s and char ge t he same admi ssi on f ee 

t o see a game or  meet  i f  t her e wer e no bl eacher s i n t he st adi um,  

as f ar  l ess peopl e woul d be abl e t o have a c l ear  l i ne of  v i s i on 
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t o t he f i el d.   Fi nal l y,  i t  cannot  ser i ousl y be ar gued t hat  t he 

i nst al l at i on of  t he bl eacher s const i t ut ed " or di nar y r epai r s. "   

Ther ef or e,  we concl ude t hat  t he bl eacher s i n t hi s case meet  al l  

of  t he r equi r ement s of  t he t est  f or  an i mpr ovement  t o r eal  

pr oper t y set  f or t h i n Kal l as.    

 ¶30 The Kohns al so ar gue t hat  t he bl eacher s ar e not  an 

i mpr ovement  t o r eal  pr oper t y,  based on our  opi ni on i n Swanson,  

because t he bl eacher s wer e not  speci f i cal l y desi gned or  

manuf act ur ed f or  use at  Dar l i ngt on Hi gh School .   The Kohns 

mi schar act er i ze our  opi ni on i n Swanson.   I n Swanson,  we di d not  

even addr ess t he i ssue of  what  const i t ut es an i mpr ovement  t o 

r eal  pr oper t y,  much l ess hol d t hat  t he mat er i al s t hat  compr i se 

an addi t i on t o pr oper t y must  be speci f i cal l y desi gned or  

manuf act ur ed f or  t he pr oj ect  i n quest i on i n or der  f or  t he 

addi t i on t o qual i f y as an i mpr ovement  t o r eal  pr oper t y.   

¶31 Swanson i nvol ved a sui t  agai nst  r emot e manuf act ur er s 

of  l i ght i ng f i x t ur es t hat  al l egedl y caused a f i r e.   Swanson,  105 

Wi s.  2d at  323- 24.   The i ssue pr esent ed was whet her  t he 

def endant s f el l  wi t hi n t he cat egor y of  def endant s pr ot ect ed by a 

pr edecessor  st at ut e t o § 893. 89,  Wi s.  St at .  § 893. 155 ( 1977) .   

I d.  at  324.   Unl i ke § 893. 89,  t he st at ut e at  i ssue i n Swanson 

appl i ed t o " [ a] ny per son per f or mi ng or  f ur ni shi ng t he desi gn,  

l and sur veyi ng,  pl anni ng,  super vi s i on of  const r uct i on,  mat er i al s 

or  const r uct i on of  such i mpr ovement  t o r eal  pr oper t y. "   
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Wi s.  St at .  § 893. 155 ( 1977) . 8  Thus,  t he i ssue i n Swanson was not  

whet her  t he l i ght i ng f i x t ur e at  i ssue const i t ut ed an i mpr ovement  

t o r eal  pr oper t y but  whet her  t he st at ut e " appl i e[ d]  t o 

manuf act ur er s of  a pr oduct  and i t s component  par t s i ncor por at ed 

i nt o an i mpr ovement  t o r eal  pr oper t y. "   Swanson,  105 Wi s.  2d at  

322.    

 ¶32 We concl uded t hat  t he def endant s di d not  f al l  wi t hi n 

t he pur vi ew of  t he st at ut e because t hey di d not  di r ect l y deal  

wi t h Swanson and di d not  manuf act ur e l i ght i ng f i x t ur es f or  t he 

i mpr ovement  t o Swanson' s pr oper t y.   I d.  at  324,  327- 28.   We 

t her ef or e hel d t hat  t he st at ut e was i nappl i cabl e t o t he r emot e 

manuf act ur er s " [ e] ven t hough t he l i ght  f i x t ur e [ i n quest i on]  was 

an ul t i mat e i mpr ovement  t o r eal  pr oper t y. "   I d.  at  329.   I n 

ot her  wor ds,  we speci f i cal l y concl uded t hat  t he l i ght  f i x t ur e 

was an i mpr ovement  t o r eal  pr oper t y even t hough i t  was not  

speci f i cal l y manuf act ur ed f or  Swanson' s pr oper t y .   Thus,  Swanson 

                                                 
8 I n cont r ast  t o t he st at ut e at  i ssue i n Swanson Fur ni t ur e 

Co.  v.  Advance Tr ansf or mer  Co. ,  105 Wi s.  2d 321,  313 N. W. 2d 840 
( 1982) ,  § 893. 89( 2)  appl i es t o " owner [ s]  or  occupi er [ s]  of  t he 
pr oper t y or  .  .  .  any per son i nvol ved i n t he i mpr ovement  t o r eal  
pr oper t y .  .  .  . "   Thus,  t he cat egor y of  per sons pr ot ect ed by 
t he st at ut e at  i ssue i n Swanson and t he st at ut e at  i ssue her e 
ar e ent i r el y di f f er ent .   Her e,  St andar d,  I TW' s pr edecessor ,  
cont r act ed t o del i ver  mat er i al s f or  and super vi se t he 
i nst al l at i on of  t he bl eacher s at  Dar l i ngt on Hi gh School .   Thus,  
St andar d pl ai nl y qual i f i es as a " per son i nvol ved i n t he 
i mpr ovement  t o r eal  pr oper t y"  who " f ur ni sh[ ed]  .  .  .  mat er i al s 
f or "  t he i mpr ovement  and " super vi se[ ed]  .  .  .  const r uct i on of "  
t he i mpr ovement .   Wi s.  St at .  § 893. 89( 2) .   The cont r act  was f or  
t he speci f i c  pr oj ect  at  Dar l i ngt on Hi gh School .   St andar d was 
t her ef or e di r ect l y i nvol ved i n t he i mpr ovement  t o Dar l i ngt on' s 
pr oper t y.     
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i s not  cont r ol l i ng her e because i t  deal t  wi t h a di f f er ent  i ssue 

and a di f f er ent  st at ut e.   To t he ext ent  i t  i s  r el evant ,  Swanson 

st ands opposed t o t he Kohns'  asser t i on t hat  t he mat er i al s 

ut i l i zed i n an addi t i on t o pr oper t y must  be speci f i cal l y  

manuf act ur ed f or  t hat  pr oper t y i n or der  f or  t he addi t i on t o be 

an i mpr ovement .    

¶33 Ther ef or e,  we hol d t hat  t he bl eacher s at  Dar l i ngt on 

Hi gh School  const i t ut e an " i mpr ovement  t o r eal  pr oper t y"  f or  

pur poses of  § 893. 89.   The bl eacher s qual i f y as an " i mpr ovement  

t o r eal  pr oper t y"  because t hey ar e a per manent  addi t i on t o 

Dar l i ngt on' s r eal  pr oper t y t hat  enhance i t s capi t al  val ue,  

i nvol ved t he expendi t ur e of  l abor  and money,  and wer e desi gned 

t o make t he pr oper t y mor e usef ul  or  val uabl e.   Kal l as,  66 

Wi s.  2d at  386.     

B.  Const i t ut i onal i t y of  § 893. 89 

 ¶34 The Kohns ar gue t hat  even i f  t he bl eacher s const i t ut e 

an i mpr ovement  t o r eal  pr oper t y under  § 893. 89,  t he st at ut e i s 

nonet hel ess i nappl i cabl e because i t  i s  unconst i t ut i onal .   They 

ar gue t hat  t he st at ut e v i ol at es Ar t i c l e I ,  Sect i on 9 of  t he 

Wi sconsi n Const i t ut i on and t he equal  pr ot ect i on c l auses of  t he 

st at e and f eder al  const i t ut i ons.     

 ¶35 Bef or e addr essi ng each ar gument ,  we set  f or t h t he 

def er ent i al  st andar d under  whi ch we r evi ew t he const i t ut i onal  

val i di t y of  l egi s l at i ve enact ment s:  

St at ut es ar e pr esumpt i vel y const i t ut i onal .   
[ Ri cci t el l i  v .  Br oekhui zen,  227 Wi s.  2d 100,  119,  595 
N. W. 2d 392 ( 1999) ] .   The cour t  i ndul ges ever y 
pr esumpt i on t o sust ai n t he l aw i f  at  al l  possi bl e,  and 
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i f  any doubt  exi st s about  a st at ut e' s 
const i t ut i onal i t y,  we must  r esol ve t hat  doubt  i n f avor  
of  const i t ut i onal i t y.   St at e ex r el .  Hammer mi l l  Paper  
Co.  v.  La Pl ant e,  58 Wi s.  2d 32,  46- 47,  205 N. W. 2d 784 
( 1973) .   

To over come t hi s st r ong pr esumpt i on,  t he par t y 
chal l engi ng a st at ut e' s const i t ut i onal i t y must  
demonst r at e t hat  t he st at ut e i s unconst i t ut i onal  
beyond a r easonabl e doubt .   St at e v.  Hezzi e R. ,  219 
Wi s.  2d 848,  863,  580 N. W. 2d 660 ( 1998) .  I t  i s  not  
suf f i c i ent  f or  t he chal l engi ng par t y mer el y t o 
est abl i sh doubt  about  a st at ut e' s const i t ut i onal i t y,  
and i t  i s  not  enough t o est abl i sh t hat  a st at ut e 
pr obabl y i s unconst i t ut i onal .   Hammer mi l l  Paper  Co. ,  
58 Wi s.  2d at  46- 47.  

The pr esumpt i on of  st at ut or y const i t ut i onal i t y i s 
t he pr oduct  of  our  r ecogni t i on t hat  t he j udi c i ar y i s 
not  posi t i oned t o make t he economi c,  soci al ,  and 
pol i t i cal  deci s i ons t hat  f al l  wi t hi n t he pr ovi nce of  
t he l egi s l at ur e.   See St at e ex r el .  Car nat i on Mi l k 
Pr ods.  Co.  v.  Emer y,  178 Wi s.  147,  160,  189 N. W.  564 
( 1922) .   The dut y of  t he cour t  i s  onl y t o det er mi ne i f  
t he l egi s l at i on c l ear l y and beyond doubt  of f ends a 
pr ovi s i on of  t he st at e const i t ut i on t hat  speci f i cal l y 
c i r cumscr i bes l egi s l at i ve act i on.   Hammer mi l l  Paper  
Co. ,  58 Wi s.  2d at  46- 47;  Chi cago & N. W.  Ry.  Co.  v.  La 
Fol l et t e,  27 Wi s.  2d 505,  521,  135 N. W. 2d 269 ( 1965) .  

Ai cher ,  237 Wi s.  2d 99,  ¶¶18- 20 ( emphasi s added) .    

1.  Ar t i c l e I ,  Sect i on 9 

 ¶36 The Kohns set  f or t h t wo ar gument s why § 893. 89 

vi ol at es Ar t i c l e I ,  Sect i on 9 of  t he Wi sconsi n Const i t ut i on.   

Fi r st ,  t hey ar gue t hat  " [ r ] at her  t han r ecogni z i ng t he Kohns'  

ent i t l ement  t o a r emedy at  l aw f or  [ Lor i ' s ]  i nj ur i es,  § 893. 89 

has t he di r ect  ef f ect  of  ext i ngui shi ng any r emedy as of  way back 

i n 1979 .  .  .  . "   Pl ai nt i f f s '  Br .  at  31.   They cont end t hat  t he 

st at ut e " i r r at i onal l y depr i ves [ t hem]  of  a r emedy f or  an al r eady 

exi st i ng r i ght . "   I d.  at  34.   Second,  t he Kohns ar gue t hat  
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unl i ke t he st at ut e of  r epose at  i ssue i n Ai cher ,  § 893. 89 i s 

i r r at i onal  and poor  publ i c pol i cy.   They ar gue t hat  t her e i s no 

r at i onal  basi s f or  cut t i ng of f  t hei r  r emedy f or  i nj ur i es caused 

by I TW' s negl i gence.   We r ej ect  bot h ar gument s.  

 ¶37 Ar t i c l e I ,  Sect i on 9 of  t he Wi sconsi n Const i t ut i on 

pr ovi des:  

Ever y per son i s ent i t l ed t o a cer t ai n r emedy i n t he 
l aws f or  al l  i nj ur i es,  or  wr ongs whi ch he may r ecei ve 
i n hi s per son,  pr oper t y,  or  char act er ;  he ought  t o 
obt ai n j ust i ce f r eel y,  and wi t hout  bei ng obl i gat ed t o 
pur chase i t ,  compl et el y and wi t hout  deni al ,  pr ompt l y 
and wi t hout  del ay,  conf or mabl y t o t he l aws.  

As we r ecogni zed i n Ai cher ,  " ar t .  I ,  § 9 conf er s no l egal  

r i ght s. "   Ai cher ,  237 Wi s.  2d 99,  ¶43 ( emphasi s added) .   The 

pr ovi s i on " appl i es onl y when a pr ospect i ve l i t i gant  seeks a 

r emedy f or  an al r eady exi st i ng r i ght . "   I d.    

¶38 A st at ut e of  r epose " l i mi t s t he t i me per i od wi t hi n 

whi ch an act i on may be br ought  based on dat e of  t he act  or  

omi ssi on. "   I d. ,  ¶26.   A st at ut e of  r epose may t her ef or e bar  an 

act i on bef or e t he i nj ur y i s di scover ed or  bef or e t he i nj ur y even 

occur s.   I d.   " [ B] y def i ni t i on,  a st at ut e of  r epose cut s of f  a 

r i ght  of  act i on r egar dl ess of  t he t i me of  accr ual . "   Tomczak v.  

Bai l ey,  218 Wi s.  2d 245,  277,  578 N. W. 2d 166 ( 1998) ( emphasi s 

added) .   As such,  when t he l egi s l at ur e enact s a st at ut e of  

r epose,  i t  " expr essl y cho[ o] se[ s]  not  t o r ecogni ze r i ght s af t er  

t he concl usi on of  t he r epose per i od[ ] . "   Wenke v.  Gehl ,  2004 WI  

103,  ¶24,  274 Wi s.  2d 220,  682 N. W. 2d 405 ( c i t i ng Ai cher ,  237 

Wi s.  2d 99,  ¶54) .   I n ot her  wor ds,  a st at ut e of  r epose does not  

mer el y ext i ngui sh a par t y ' s r emedy,  i t  ext i ngui shes t he r i ght  of  
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r ecover y al t oget her .   Ther ef or e,  st at ut es of  r epose do not  

v i ol at e t he r i ght  t o r emedy pr ovi s i on of  Ar t i c l e I ,  Sect i on 9 

because any r i ght  of  r ecover y i s ext i ngui shed at  t he end of  t he 

r epose per i od and t he r i ght  f or  whi ch t he l i t i gant  seeks a 

r emedy no l onger  exi st s.   Ai cher ,  237 Wi s.  2d 99,  ¶54.    

¶39 Her e,  § 893. 89( 2)  pr ovi des,  i n par t :   " [ N] o cause of  

act i on may accr ue and no act i on may be commenced .  .  .  af t er  t he 

end of  t he exposur e per i od,  t o r ecover  damages f or  any i nj ur y t o 

pr oper t y,  f or  any i nj ur y t o t he per son,  or  f or  wr ongf ul  

deat h .  .  .  . "   The " exposur e per i od"  i s def i ned i n § 893. 89( 1)  

as " 10 year s i mmedi at el y f ol l owi ng t he dat e of  subst ant i al  

compl et i on of  t he i mpr ovement  t o r eal  pr oper t y. "   I t  i s 

undi sput ed t hat  t he bl eacher s wer e subst ant i al l y  compl et ed i n 

1969.   Thus,  t he exposur e per i od ended i n 1979.   As such,  as of  

1979,  t he Kohns possessed no r i ght  of  r ecover y agai nst  I TW.   

Ther ef or e,  because Ar t i c l e I ,  Sect i on 9 guar ant ees a r emedy onl y 

f or  exi st i ng r i ght s,  and t he Kohns possessed no r i ght  of  

r ecover y when t hey br ought  t hei r  act i on agai nst  I TW,  § 893. 89 

does not  v i ol at e t he const i t ut i onal  guar ant ee i n Ar t i c l e I ,  

Sect i on 9.  

¶40 However ,  t he Kohns al so ar gue t hat  t he st at ut e 

v i ol at es Ar t i c l e I ,  Sect i on 9 because i t  i s  poor  publ i c pol i cy 

and t hat  unl i ke t he st at ut e of  r epose at  i ssue i n Ai cher ,  t her e 

i s no l egi t i mat e r eason t o deny a r i ght  t o r ecover y i n t hi s 

i nst ance when t hey coul d not  have even di scover ed t he i nj ur y at  

t he end of  t he exposur e per i od.   The Kohns mi sr ead our  deci s i on 

i n Ai cher .   Our  deci s i on t o uphol d t he st at ut e at  i ssue i n 
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Ai cher  under  Ar t i c l e I ,  Sect i on 9,  was not  pr emi sed on our  

agr eement  wi t h t he pol i cy choi ce made by t he l egi s l at ur e i n t hat  

i nst ance;  r at her ,  i t  was based on our  r ecogni t i on t hat  st at ut es 

of  r epose r epr esent  pol i cy deci s i ons t he l egi s l at ur e i s ent i t l ed 

t o make and our  def er ence t o t hose pol i cy deci s i ons.    

¶41 I n Ai cher ,  we r ecogni zed t hat  " [ c] our t s may shudder  at  

t he unf ai r ness vi s i t ed by st at ut es of  r epose,  but  we gener al l y 

acknowl edge t he pol i c i es under l y i ng t hese l i mi t i ng 

st at ut es.  .  .  .  The quest i on of  what  t he st at ut e of  l i mi t at i ons 

or  t he st at ut e of  r epose f or  a par t i cul ar  act i on shoul d be i s a 

f undament al  quest i on of  publ i c pol i cy. "   Ai cher ,  237 Wi s.  2d 99,  

¶¶45- 46.    

¶42 Fur t her ,  we st at ed:  

Thi s cour t  has concl uded many t i mes t hat  t he 
l egi s l at ur e may sever  a per son' s c l ai m by a st at ut e of  
l i mi t at i ons or  a st at ut e of  r epose when t he per son has 
had no possi bi l i t y  of  di scover i ng t he i nj ur y——when t he 
per son has been bl amel ess i n ever y r espect .   These 
deci s i ons r epr esent  j udi c i al  def er ence t o t he st at ed 
pol i cy of  t he l egi s l at ur e.   Pr ot ect i ng t he i nt er est s 
of  t hose who must  def end cl ai ms based on ol d act s or  
omi ssi ons i s a pol i cy concer n t hat  l egi s l at i ve bodi es 
have wei ghed f or  cent ur i es.  .  .  .   

The l egi s l at ur e f or mul at es t he st at ut or y l aw of  
Wi sconsi n,  pur suant  t o const i t ut i onal  aut hor i t y.   The 
l egi s l at ur e' s aut hor i t y i ncl udes t he power  t o def i ne 
and l i mi t  causes of  act i on and t o abr ogat e common l aw 
on pol i cy gr ounds.  

 .  .  .  Ar t i c l e I ,  § 9 does not  empower  t hi s cour t  
t o subst i t ut e i t s v i ews f or  l egi s l at i ve pol i cy any 
mor e t han ar t .  I ,  § 9 pr event s t hi s cour t  f r om usi ng 
sound pol i cy t o i nf l uence t or t  l aw.   

St at ut es l i mi t i ng t he t i me per i od f or  f i l i ng 
act i ons hi st or i cal l y have been pol i cy deci s i ons wi t hi n 
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t he pr ovi nce of  t he l egi s l at ur e.  .  .  .  [ St at ut es of  
r epose]  r ef l ect  t he l egi s l at ur e' s v i ew t hat  pr ompt  
l i t i gat i on ensur es f ai r ness t o t he par t i es.  .  .  .   

We r emai n per suaded t hat  t i me l i mi t at i on per i ods 
ar t i cul at ed by st at ut es of  r epose i nher ent l y ar e 
pol i cy consi der at i ons bet t er  l ef t  t o t he l egi s l at i ve 
br anch of  gover nment .  .  .  .  Wer e we t o ext end a r emedy 
out si de t he l i mi t s of  t hese r ecogni zed r i ght s ,  we 
ef f ect i vel y woul d evi scer at e t he abi l i t y  of  t he 
l egi s l at ur e t o enact  any st at ut e of  r epose.    

I d. ,  ¶¶50- 54 ( emphasi s added) .    

¶43 As such,  we ar e not  per mi t t ed t o second- guess t he 

pol i cy choi ces t he l egi s l at ur e made i n enact i ng § 893. 89 under  

t he gui se of  Ar t i c l e I ,  Sect i on 9.   Regar dl ess of  whet her  t hi s  

cour t  consi der s t he r epose per i od i n § 893. 89 t o be a wi se 

pol i cy deci s i on or  t he r esul t  i t  pr oduces i n t hi s case t o be 

" f ai r , "  t hese ar e pol i cy choi ces t he l egi s l at ur e was ent i t l ed t o 

make and t o whi ch we must  def er .   Ther ef or e,  t he Kohns'  

chal l enge under  Ar t i c l e I ,  Sect i on 9 must  f ai l .    

2.  Equal  Pr ot ect i on 

¶44 The Kohns al so cont end t hat  § 893. 89 r uns af oul  of  t he 

const i t ut i onal  guar ant ee of  equal  pr ot ect i on under  t he st at e and 

f eder al  const i t ut i ons9 because i t  gr ant s pr ot ect i ons t o a cer t ai n 

c l ass of  def endant s and not  ot her s.   Speci f i cal l y,  t he Kohns 

                                                 
9 Thi s cour t  has l ong hel d t hat  " [ w] e have gi ven t he equal -

pr ot ect i on pr ovi s i on of  t he Wi sconsi n Const i t ut i on and t he 
par al l el  c l ause of  t he Uni t ed St at es Const i t ut i on i dent i cal  
i nt er pr et at i on. "   Funk v.  Wol l i n Si l o & Equi p. ,  I nc. ,  148 
Wi s.  2d 59,  61 n. 2,  435 N. W. 2d 244 ( 1989) ( c i t i ng St at e ex r el .  
Sonnebor n v.  Syl vest er ,  26 Wi s.  2d 43,  49,  132 N. W. 2d 249 
( 1965) ) .   See al so Ai cher  v.  Wi sconsi n Compensat i on Fund,  2000 
WI  98,  ¶55 n. 14,  237 Wi s.  2d 99,  613 N. W. 2d 849 ( " We appl y t he 
same i nt er pr et at i on t o t he equal  pr ot ect i on pr ovi s i ons of  bot h 
t he Wi sconsi n Const i t ut i on and t he f eder al  const i t ut i on. " ) .    
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ar gue t hat  t he st at ut e i s unconst i t ut i onal  because i t  gr ant s 

pr ot ect i ons t o t hose i nvol ved i n t he i mpr ovement  of  r eal  

pr oper t y,  but  not  mat er i al  manuf act ur er s and owner s and 

occupi er s of  t he pr oper t y i n cer t ai n c i r cumst ances.    

¶45 Whi l e i t  may seem odd t hat  t he Kohns ar e essent i al l y  

al l egi ng t hat  t he st at ut e i s unconst i t ut i onal  because i t  does 

not  pr ot ect  addi t i onal  c l asses of  def endant s,  we speci f i cal l y 

hel d i n Funk,  148 Wi s.  2d at  68,  t hat  a " pl ai nt i f f  has st andi ng 

i n a r epr esent at i ve capaci t y t o r ai se t he r i ght s of  t he 

pot ent i al  def endant s excl uded f r om t he st at ut e. "    

¶46 When consi der i ng an equal  pr ot ect i on chal l enge t o a 

st at ut e,  t hi s cour t  empl oys t he r at i onal  basi s t est ,  unl ess t he 

st at ut e i nvol ves a suspect  c l ass or  a f undament al  r i ght  ( whi ch 

§ 893. 89 does not ) .   Ai cher ,  237 Wi s.  2d 99,  ¶56;  Tomczak,  218 

Wi s.  2d at  264.   " Under  t he r at i onal  basi s t est ,  a st at ut e i s 

unconst i t ut i onal  i f  t he l egi s l at ur e appl i ed an i r r at i onal  or  

ar bi t r ar y c l assi f i cat i on when i t  enact ed t he pr ovi s i on. "   

Ai cher ,  237 Wi s.  2d 99,  ¶57.   Under  t he r at i onal  basi s t est ,  i t  

i s  not  suf f i c i ent  t o decl ar e a st at ut e unconst i t ut i onal  because 

" some i nequal i t y r esul t s f r om a cl assi f i cat i on[ , ] "  Kal l as,  66 

Wi s.  2d at  388;  r at her ,  we must  " sust ai n a st at ut e unl ess we 

f i nd t hat  ' i t  i s  " pat ent l y ar bi t r ar y"  and bear s no r at i onal  

r el at i onshi p t o a l egi t i mat e gover nment al  i nt er est . ' "   Ai cher ,  

237 Wi s.  2d 99,  ¶57 ( quot i ng Tomczak,  218 Wi s.  2d at  264 

( quot i ng Sambs v.  Ci t y of  Br ookf i el d,  97 Wi s.  2d 356,  371,  293 

N. W. 2d 504 ( 1980) ) ) .  
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¶47 When appl y i ng t he r at i onal  basi s t est ,  " ' i t  i s  not  our  

t ask t o det er mi ne t he wi sdom of  t he r at i onal e or  t he 

l egi s l at i on. '   I n par t i cul ar ,  l i mi t at i on per i ods ar e a subj ect  

over  whi ch we have t r adi t i onal l y af f or ded t he l egi s l at ur e 

s i gni f i cant  cont r ol . "   Tomczak,  218 Wi s.  2d at  265 ( quot i ng 

Sambs,  97 Wi s.  2d at  371) ( emphasi s added) .   See al so Ai cher ,  237 

Wi s.  2d 99,  ¶57 ( accor d) .   Ther ef or e,  " [ g] r eat  def er ence i s 

af f or ded t o l egi s l at i ve c l assi f i cat i ons under  t he r at i onal  basi s  

t est . "   Tomczak,  218 Wi s.  2d at  264.   Mor eover ,  " ' i t  i s  t he 

cour t ' s  obl i gat i on t o l ocat e or  t o const r uct ,  i f  possi bl e,  a 

r at i onal e t hat  mi ght  have i nf l uenced t he l egi s l at ur e and t hat  

r easonabl y uphol ds t he l egi s l at i ve det er mi nat i on[ , ] ' "  even i f  

t hat  r at i onal e " ' i s  not  l i kel y t o be i ndi sput abl e. ' "   I d.  at  

264- 65 ( quot i ng Sambs,  97 Wi s.  2d at  371) ( emphasi s added) .    

¶48 A l egi s l at i ve enact ment  i nvol v i ng c l assi f i cat i ons wi l l  

pass t he r at i onal  basi s t est  i f  i t  sat i sf i es t he f ol l owi ng f i ve 

cr i t er i a:  

" ( 1)  Al l  c l assi f i cat i on[ s]  must  be based upon 
subst ant i al  di st i nct i ons whi ch make one cl ass r eal l y 
di f f er ent  f r om anot her .  

( 2)  The cl assi f i cat i on adopt ed must  be ger mane t o t he 
pur pose of  t he l aw.  

( 3)  The cl assi f i cat i on must  not  be based upon 
exi st i ng c i r cumst ances onl y.   [ I t  must  not  be so 
const i t ut ed as t o pr ecl ude addi t i on t o t he number s 
i ncl uded wi t hi n a c l ass. ]  

( 4)  To what ever  c l ass a l aw may appl y,  i t  must  appl y  
equal l y t o each member  t her eof .  

( 5)  That  t he char act er i st i cs of  each cl ass shoul d be 
so f ar  di f f er ent  f r om t hose of  ot her  c l asses as t o 
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r easonabl y suggest  at  l east  t he pr opr i et y,  havi ng 
r egar d t o t he publ i c good,  of  subst ant i al l y  di f f er ent  
l egi s l at i on. "  

Ai cher ,  237 Wi s.  2d 99,  ¶58 ( quot i ng Tomczak,  218 Wi s.  2d at  

272- 73 ( quot i ng Dane Count y v.  McManus,  55 Wi s.  2d 413,  423,  198 

N. W. 2d 667 ( 1972) ) ) .    

¶49 Wi t h t hi s def er ent i al  st andar d of  r evi ew i n mi nd,  we 

t ur n now t o addr ess t he cl assi f i cat i ons cont ai ned i n § 893. 89.   

The t en- year  r epose per i od set  f or t h i n § 893. 89( 1)  oper at es t o 

pr ot ect  cer t ai n i ndi v i dual s f r om sui t s ar i s i ng f r om cer t ai n 

t ypes of  i nj ur i es.   Sect i on 893. 89( 2)  pr ovi des,  i n par t :  

Except  as pr ovi ded i n sub.  ( 3) ,  no cause of  act i on may 
accr ue and no act i on may be commenced,  i ncl udi ng an 
act i on f or  cont r i but i on or  i ndemni t y,  agai nst  t he 
owner  or  occupi er  of  t he pr oper t y or  agai nst  any 
per son i nvol ved i n t he i mpr ovement  t o r eal  pr oper t y 
af t er  t he end of  t he exposur e per i od,  t o r ecover  
damages f or  any i nj ur y t o pr oper t y,  f or  any i nj ur y t o 
t he per son,  or  f or  wr ongf ul  deat h,  ar i s i ng out  of  any 
def i c i ency or  def ect  i n t he desi gn,  l and sur veyi ng,  
pl anni ng,  super vi s i on or  obser vat i on of  const r uct i on 
of ,  t he const r uct i on of ,  or  t he f ur ni shi ng of  
mat er i al s f or ,  t he i mpr ovement  t o r eal  pr oper t y.    

( Emphasi s added. )  

¶50 However ,  § 893. 89( 2)  goes on t o car ve out  an except i on 

f or  cer t ai n i ndi v i dual s who manuf act ur e or  pr oduce mat er i al  

ut i l i zed i n t he i mpr ovement  t o r eal  pr oper t y.   The except i on 

does not  cover  al l  who pr oduce or  manuf act ur e such mat er i al ;  i t s  

cover age ext ends onl y t o t hose who manuf act ur e or  pr oduce 

mat er i al s i f  a sui t  i s  based on damages r esul t i ng f r om a def ect  

i n t he mat er i al :   " Thi s subsect i on does not  af f ect  t he r i ght s of  

any per son i nj ur ed as t he r esul t  of  any def ect  i n any mat er i al  
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used i n an i mpr ovement  t o r eal  pr oper t y t o commence an act i on 

f or  damages agai nst  t he manuf act ur er  or  pr oducer  of  t he 

mat er i al . "   Wi s.  St at .  § 893. 89( 2) .    

¶51 Fur t her ,  § 893. 89( 4)  pr ovi des:    

Thi s sect i on does not  appl y t o any of  t he f ol l owi ng:  

( a)  A per son who commi t s f r aud,  conceal ment  or  
mi sr epr esent at i on r el at ed t o a def i c i ency or  def ect  i n 
t he i mpr ovement  t o r eal  pr oper t y.  

( b)  A per son who expr essl y war r ant s or  
guar ant ees t he i mpr ovement  t o r eal  pr oper t y,  f or  t he 
per i od of  t hat  war r ant y or  guar ant ee.  

( c)  An owner  or  occupi er  of  r eal  pr oper t y f or  
damages r esul t i ng f r om negl i gence i n t he mai nt enance,  
oper at i on or  i nspect i on of  an i mpr ovement  t o r eal  
pr oper t y.  

( d)  Damages t hat  wer e sust ai ned bef or e Apr i l  29,  
1994.   

( Emphasi s added. )   The Kohns'  equal  pr ot ect i on chal l enge f ocuses 

on t he di st i nct i ons t he st at ut e dr aws bet ween t hose who ar e 

i nvol ved i n t he i mpr ovement  of  r eal  pr oper t y,  t hose who 

manuf act ur er  or  pr oduce def ect i ve mat er i al  ut i l i zed i n t he 

i mpr ovement ,  and owner s or  occupi er s whose negl i gence i n 

mai nt ai ni ng,  oper at i ng,  or  i nspect i ng t he i mpr ovement  r esul t s i n 

damages.    

¶52 Bef or e di scussi ng t he cl assi f i cat i ons i n § 893. 89,  i t  

i s  necessar y t o under st and t he hi st or y of  t he st at ut e.   Sect i on 

893. 89 r epr esent s t he l egi s l at ur e' s l at est  i ncar nat i on of  a 

st at ut e of  r epose gover ni ng i mpr ovement s t o r eal  pr oper t y.   Two 

of  t he pr evi ous ver si ons wer e f ound unconst i t ut i onal  by t hi s 

cour t .    
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¶53 I n Kal l as,  66 Wi s.  2d at  384,  t hi s cour t  st r uck down 

Wi s.  St at .  § 893. 155 ( 1973) ,  as unconst i t ut i onal  on equal  

pr ot ect i on gr ounds. 10  The st at ut e pr ovi ded a s i x- year  st at ut e of  

r epose f or  act i ons ar i s i ng out  of  t he i mpr ovement  of  r eal  

pr oper t y agai nst  " any per son per f or mi ng or  f ur ni shi ng t he 

desi gn,  pl anni ng,  super vi s i on of  const r uct i on or  const r uct i on of  

such i mpr ovement  t o r eal  pr oper t y[ . ] "   Wi s.  St at .  § 893. 155 

( 1973) .   However ,  t he st at ut e exempt ed f r om i t s pr ot ect i on " any 

per son i n act ual  possessi on and cont r ol  as owner ,  t enant  or  

ot her wi se,  of  t he i mpr ovement  at  t he t i me t he def ect i ve and 

unsaf e condi t i on of  such i mpr ovement  const i t ut es t he pr oxi mat e 

cause of  t he i nj ur y f or  whi ch i t  i s  pr oposed t o br i ng an 

act i on. "   Wi s.  St at .  § 893. 155 ( 1973) .    

¶54 The cour t  i n Kal l as concl uded t hat  t he st at ut e,  by 

pr ot ect i ng t hose i nvol ved i n t he desi gn,  pl anni ng,  super vi s i on 

of  const r uct i on or  const r uct i on of  r eal  pr oper t y  but  not  owner s 

and occupant s or  mat er i al men,  dr ew unr easonabl e di st i nct i ons 

                                                 
10 I n a somewhat  per pl exi ng manner ,  t he cour t  i n Kal l as 

Mi l l wor k Cor p.  v.  Squar e D Co. ,  66 Wi s.  2d 382,  384,  225 
N. W. 2d 454 ( 1975)  [ her ei naf t er  " Kal l as" ] ,  began by st at i ng t hat  
t he st at ut e was al so i n v i ol at i on of  Ar t i c l e I ,  Sect i on 9 of  t he 
Wi sconsi n Const i t ut i on,  but  l at er  expr essl y st at ed t hat  al t hough 
t her e was a pl ausi bl e ar gument  t hat  t he st at ut e v i ol at ed Ar t i c l e 
I ,  Sect i on 9 of  t he Wi sconsi n Const i t ut i on,  " we do not  r est  our  
deci s i on on t hat  aspect  of  poss i bl e unconst i t ut i onal i t y. "   I d.  
at  393.   Thus,  t he l anguage i n Kal l as r egar di ng Ar t i c l e I ,  
Sect i on 9 i s di ct a,  and,  i n any event ,  i s  i nconsi st ent  wi t h 
Ai cher .    
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bet ween t hese gr oups.   Kal l as,  66 Wi s.  2d at  389- 91. 11  The cour t  

r ul ed t hat  t her e was no j ust i f i cat i on f or  " t he speci al  i mmuni t y 

accor ded t o t he pr ot ect ed cl ass but  deni ed t o ot her s s i mi l ar l y 

s i t uat ed. "   I d.  at  392.   Fur t her ,  i t  s t at ed:   " Whi l e t her e ar e 

publ i c pol i cy r easons t hat  mi ght  j ust i f y a l i mi t at i ons per i od 

t hat  t akes i nt o consi der at i on t hose who ar e engaged i n t he 

const r uct i on busi ness,  t her e appear s no r eason why onl y a ver y 

r est r i ct ed cl ass of  t hose t hus occupi ed i s pr ot ect ed by t he 

st at ut e. "   I d.  at  391.      

¶55 The l egi s l at ur e pr ompt l y amended t he st at ut e by v i r t ue 

of  § 2,  ch.  335,  Laws of  1975,  whi ch del et ed t he except i on f or  

owner s and occupi er s and i ncl uded sur veyor s and mat er i al  

pr ovi der s wi t hi n t he st at ut or y pr ot ect i on.   I n addi t i on,  § 1,  

ch.  335,  Laws of  1975,  cont ai ned ext ensi ve l egi s l at i ve f i ndi ngs 

and i nt ent  i n or der  t o j ust i f y t he pr ot ect i on af f or ded i n t he 

st at ut e.   Speci f i cal l y,  t he l egi s l at ur e st at ed t hat  af t er  

compl et i on of  an i mpr ovement ,  t hose i nvol ved i n i t s const r uct i on 

l ack cont r ol  over  t he r eal  est at e and have no oppor t uni t y or  

r i ght  t o be made awar e of  any subsequent  changes i n t he 

i mpr ovement ,  and no r i ght  t o modi f y t he i mpr ovement  or  ensur e 

                                                 
11 The di ssent  f ai l s  t o r ecogni ze t hat  t he chi ef  obj ect i on 

t o t he st at ut e i n Kal l as was t hat  i t  pr ovi ded speci al  i mmuni t y 
" t o t he pr ot ect ed cl ass but  deni ed [ i mmuni t y]  t o ot her s 
s i mi l ar l y s i t uat ed. "   Kal l as,  66 Wi s.  2d at  392.   Her e,  i n 
cont r ast  t o t he st at ut e at  i ssue i n Kal l as,  § 893. 89 does appl y 
t o mat er i al men t o t he ext ent  t hey f ur ni shed mat er i al s f or  t he 
i mpr ovement .   Bot h mat er i al men and desi gner s ar e cover ed under  
t he cur r ent  st at ut e t o t he ext ent  t hey ar e s i mi l ar l y s i t uat ed——
i . e. ,  i nvol ved i n a speci f i c  i mpr ovement  t o pr oper t y.    
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pr oper  mai nt enance i s conduct ed.   § 1,  ch.  335,  Laws of  1975.   

The l egi s l at ur e al so st at ed t hat  i t  was i n t he publ i c i nt er est  

t o set  a poi nt  i n t i me t o l i mi t  l i abi l i t y  f or  er r or s and 

omi ssi ons r el at i ng t o t he pl anni ng,  desi gn,  and const r uct i on of  

i mpr ovement s.   I d.   However ,  t he f i ndi ngs al so st at ed t hat  any 

cl ass not  l i s t ed i n t he st at ut e was not  pr ot ect ed.   I d.    

¶56 Subsequent l y,  t he l egi s l at ur e r epeal ed and r enumber ed 

Chapt er  893 of  t he st at ut es.   § 28,  ch.  323,  Laws of  1979.   

Sect i on 893. 155 ( 1975) ,  as amended by § 2,  ch.  335,  Laws of  

1975,  was r enumber ed as § 893. 89.   § 28,  ch.  323,  Laws of  1979.  

¶57 Fol l owi ng t he r enumber i ng of  t he st at ut e,  t hi s cour t  

i n Funk,  148 Wi s.  2d at  61,  hel d t hat  § 893. 89 ( 1979- 80)  

v i ol at ed t he equal  pr ot ect i on c l auses of  t he f eder al  and st at e 

const i t ut i ons.   The cour t  i n Funk f ound t hat  " [ t ] he r evi sed 

st at ut e now appear i ng as sec.  893. 89 suf f er s f r om subst ant i al l y  

t he same def i c i enci es as t he ear l i er  one[ , ] "  i d.  at  64,  i n t hat  

i t  cont i nued t o excl ude owner s and occupi er s.   I d.  at  73.   The 

cour t  r easoned:  

The subst ant i ve ef f ect  of  t he change,  i nsof ar  as 
c l assi f i cat i on i s concer ned,  i s mer el y t o add 
sur veyor s and mat er i al  suppl i er s t o t he pr ot ect ed 
cl ass.   Owner s and occupi er s of  l and ar e st i l l  i n t he 
non- pr ot ect ed cl ass.   Thi s def i ci ency al one pl aces t he 
new st at ut e wi t hi n t he pr oscr i pt i on of  Kal l as.   
Al t hough t he body of  t he st at ut e no l onger  
speci f i cal l y except s owner s or  occupant s,  t he at t ached 
Fi ndi ng ( 2) ( b)  st at es t hat  any omi t t ed c l assi f i cat i ons 
ar e not  pr ot ect ed by t he st at ut e.    

I d.  at  66- 67.    
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 ¶58 However ,  t he r evi sed st at ut e at  i ssue i n Funk,  j ust  

l i ke t he cur r ent  st at ut e,  appl i ed t o i ndi v i dual s 

" ' f ur ni shi ng .  .  .  mat er i al s .  .  .  of  such i mpr ovement . ' "   I d.  

at  64 ( quot i ng Wi s.  St at .  § 893. 89 ( 1979) ) .   The cour t  

speci f i cal l y not ed t hat ,  as opposed t o t he st at ut e at  i ssue i n 

Kal l as,  t he 1979 ver si on appl i ed t o i ndi v i dual s f ur ni shi ng 

mat er i al s.   I d.  at  66.   When anal yzi ng whet her  t he 1979 st at ut e 

v i ol at ed t he equal  pr ot ect i on c l ause,  t he cour t  st at ed i n r egar d 

t o mat er i al  pr ovi der s:   " [ F] ur ni sher s of  mat er i al s .  .  .  have 

now been i ncl uded i n t he pr ot ect ed cl ass.   No doubt ,  t hi s 

r educes t he under - i ncl usi veness of  t he st at ut e .  .  .  . "   I d.  at  

73 ( emphasi s added) .   Thus,  t he 1979 st at ut e i n Funk was f ound 

unconst i t ut i onal  onl y because i t  di d not  appl y  t o owner s and 

occupi er s,  as i t  di d not  ment i on t hi s c l ass of  i ndi v i dual s.   I d.   

Not abl y t he st at ut e at  i ssue i n Funk,  al t hough pr ovi di ng 

i mmuni t y t o " mat er i al  pr ovi der s, "  made no ment i on of  t hose 

r esponsi bl e f or  def ect s i n t he mat er i al ,  and t hus di d not  appl y 

t o t hem.    

¶59 The cour t  i n Funk speci f i cal l y s t at ed t hat  t he over al l  

pur pose of  t he st at ut e——l i mi t i ng t he l ong- t er m l i abi l i t y  of  

t hose who i mpr ove r eal  pr oper t y——was a l egi t i mat e pol i cy  

obj ect i ve:    

Thus,  t her e i s a r at i onal e expr essed t hat  mi ght  
t end t o j ust i f y some speci al  pr ot ect i on t o t or t f easor s 
whose l i abi l i t y ,  under  or di nar y t or t  r ul es,  coul d 
pot ent i al l y  exi st  f or  decades.  .  .  .  However ,  l audabl e 
t he gener al  publ i c pur pose mi ght  be,  i t  i s  t he means 
used t o ef f ect  t hat  publ i c  pur pose t hat  i s  under  
scr ut i ny .  .  .  . "    
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I d.  at  70- 71 ( emphasi s added) .   That  i s,  whi l e t he Funk cour t  

f ound t he pur pose of  t he st at ut e t o be l egi t i mat e,  i t  t ook i ssue 

wi t h t he c l assi f i cat i ons t hat  t hat  st at ut e dr ew.    

¶60 The cour t  st at ed t hat  t he l egi s l at i ve f i ndi ngs t hat  

di st i ngui shed bet ween t hose who i mpr ove pr oper t y and t hose who 

own or  occupy t hat  pr oper t y based on t hei r  cont r ol  over  t he 

pr oper t y was " a di st i nct i on wi t hout  a r el evant  di f f er ence. "   I d.  

at  67.   Speci f i cal l y,  t he cour t  f ound t he " cont r ol "  r at i onal e t o 

be unper suasi ve because t he st at ut e,  i n at t empt i ng t o l i mi t  t he 

l i abi l i t y  of  t hose i nvol ved i n t he i mpr ovement  of  pr oper t y,  

nonet hel ess pr ot ect ed some cl asses of  def endant s i nvol ved i n t he 

i mpr ovement  of  pr oper t y and not  ot her s:  

Bot h owner s and t enant s unpr ot ect ed by t he 
st at ut e .  .  .  may be subj ect  t o l ong- t er m l i abi l i t y  
f or  har ms t hat  r esul t  f r om t he t or t s of  t he pr ot ect ed 
cl ass.   Li abi l i t y  i s  not  t er mi nat ed when i t  i s  shi f t ed 
t o anot her  c l ass whose abi l i t y  t o compensat e f or  
i nj ur i es i s quest i onabl e.  .  .  .  " ' " I t  i s  not  at  al l  
i nconcei vabl e t hat  t he owner  or  per son i n cont r ol  of  
such an i mpr ovement  mi ght  be hel d l i abl e f or  damage or  
i nj ur y t hat  r esul t s f r om a def ect i ve condi t i on f or  
whi ch t he ar chi t ect  or  cont r act or  i s i n f act  
r esponsi bl e. " ' "  

I d.  at  74- 75 ( quot i ng Kal l as,  66 Wi s.  2d at  389 ( quot i ng Ski nner  

v.  Ander son,  231 N. E. 2d 588 ( I l l .  1967) ) ) .   Fur t her ,  t he cour t  

st at ed:    

" Cont r ol "  as a st andar d t o j ust i f y t he under -
i ncl usi veness of  t he st at ut e i s unr el at ed t o t he 
f undament al  pur pose f or  whi ch t he st at ut e was 
i nt ended.   I t  i s  a meani ngl ess di st i nct i on.  

 The ar bi t r ar y non- i ncl usi on of  pr oper t y owner s 
and t enant s was not  cur ed by t he addi t i on of  l and 
sur veyor s and mat er i al men t o t he pr ot ect ed cl ass.   
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Al t hough t he l egi s l at ur e pur por t ed t o cur e t he under -
i ncl usi veness whi ch i nval i dat ed t he st at ut e consi der ed 
i n Kal l as,  i t  f ai l ed t o do so i n a meani ngf ul  way.    

I d.  at  77 ( emphasi s added) .    

¶61 Fol l owi ng our  deci s i on i n Funk,  t he l egi s l at ur e 

cr eat ed 1993 Wi s.  Act  309,  whi ch amended § 893. 89. 12  As 

expl ai ned i n t he l egi s l at i ve hi st or y of  1993 Wi s.  Act  309,  t he 

amendment s t o § 893. 89 wer e passed out  of  a concer n t hat  gr oups 

wer e r el uct ant  t o par t i c i pat e i n st at e- sponsor ed const r uct i on 

pr oj ect s because of  t he l i mi t ed per i od of  pr ot ect i on of f er ed by 

st at e- pur chased i nsur ance cover age and t he pot ent i al  f or  

unl i mi t ed t or t  l i abi l i t y  past  t he end of  such cover age.   See LRB 

Dr af t i ng Fi l e,  1993 Wi s.  Act  309.   The l egi s l at ur e al so 

expr essed concer n t hat :  

[ As]  a maj or  pr oper t y owner ,  t he St at e has a l oss 
exposur e f or  anyone i nj ur ed i n a St at e bui l di ng.   Due 
t o t he cour t  r ul i ng [ i n Funk] ,  t he St at e coul d be 
deemed l i abl e even t hough mai nt enance was pr oper  and 
t he bui l di ng desi gned and const r uct ed t o meet  
code.  .  .  .  Si nce t hi s bi l l  per t ai ns onl y t o bui l di ng 
i mpr ovement s,  i t  woul d not  pr event  r ecover y wher e t he 
St at e negl i gence i n t he mai nt enance of  bui l di ngs was 
shown.  

I d.   

 ¶62 Thus,  i t  i s  c l ear  t hat  t he pur pose of  § 893. 89 i s t o 

pr ovi de pr ot ect i on f r om l ong- t er m l i abi l i t y  f or  t hose i nvol ved 

i n t he i mpr ovement  t o r eal  pr oper t y.   Thi s pur pose has been 

                                                 
12 Fol l owi ng t hi s cour t ' s  deci s i on i n Funk,  148 Wi s.  2d at  

61,  t he l egi s l at ur e t wi ce amended § 893. 89 i n 1993.   1993 Wi s.  
Act  309 made t he subst ant i ve changes t o t he st at ut e t hat  ar e 
under  consi der at i on i n t hi s case.   1993 Wi s.  Act  311 cor r ect ed a 
scr i vener ' s er r or  made when dr af t i ng 1993 Wi s.  Act  309,  r el at i ng 
t o t he per i od of  r epose.    
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r ecogni zed as l egi t i mat e by t hi s cour t :   " ' [ T] her e ar e publ i c 

pol i cy r easons t hat  mi ght  j ust i f y a l i mi t at i ons per i od t hat  

t akes i nt o consi der at i on t hose who ar e engaged i n t he 

const r uct i on busi ness .  .  .  . ' "   Funk,  148 Wi s.  2d at  70 

( quot i ng Kal l as,  66 Wi s.  2d at  391) .   I n ot her  wor ds,  t he 

l egi s l at ur e i s ent i t l ed t o addr ess " t he l ong- t er m l i abi l i t y——t he 

' l ong t ai l  of  l i abi l i t y ' ——t hat  accompani es t or t s of  commi ssi on 

or  omi ssi on i n t he const r uct i on of  dur abl e bui l di ngs. "   I d.  at  

74.  

 ¶63 Gi ven t hat  t he pur pose behi nd § 893. 89 i s l egi t i mat e,  

we do not  consi der  whet her  t he l egi s l at ur e made a wi se pol i cy 

deci s i on i n choosi ng t o pr ot ect  t hose i nvol ved i n t he 

i mpr ovement  of  r eal  pr oper t y ver sus ot her  i ndi v i dual s or  whet her  

ot her  gr oups of  i ndi v i dual s deser ve pr ot ect i on.   Our  r evi ew i s 

l i mi t ed t o whet her  t he c l assi f i cat i ons dr awn i n t he st at ut e ar e 

r at i onal l y r el at ed t o t he pur pose of  pr ot ect i ng t hose i nvol ved 

i n t he i mpr ovement  of  r eal  pr oper t y f r om l ong- t er m t or t  

l i abi l i t y .    

¶64 Thi s cour t  i n bot h Kal l as and Funk i nval i dat ed t he 

di f f er ent  i t er at i ons of  t he st at ut e of  r epose f or  i mpr ovement s 

t o r eal  pr oper t y because t he di st i nct i ons t he r espect i ve 

st at ut es dr ew bet ween cl asses of  def endant s di d not  r el at e t o 

t he pur pose of  t he st at ut e——t o l i mi t  l i abi l i t y  af t er  a cer t ai n 

poi nt  i n t i me f or  damages caused f r om i mpr ovement s t o r eal  

pr oper t y.   Bot h t he st at ut e at  i ssue i n Kal l as and t he st at ut e 

at  i ssue i n Funk pur por t ed t o be concer ned wi t h pr ot ect i ng t hose 

i nvol ved i n t he i mpr ovement  of  r eal  pr oper t y but  excl uded 
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c l asses of  def endant s who coul d be i nvol ved i n such 

i mpr ovement s.   I n ot her  wor ds,  t he pr i nci pal  obj ect i on t o t he 

pr ecur sor s of  § 893. 89 was " t he under - i ncl usi veness of  t he 

st at ut e[ s] . "   Funk,  148 Wi s.  2d at  73 ( emphasi s added) .   Kal l as 

hel d t he st at ut e unconst i t ut i onal  because i t  f ai l ed t o cover  

owner s and occupi er s and mat er i al men.   Funk hel d t he st at ut e 

unconst i t ut i onal  because,  al t hough i t  appl i ed t o mat er i al  

pr ovi der s,  i t  f ai l ed t o cover  t he l i abi l i t y  of  owner s and 

occupi er s i n r el at i on t o def ect s  i n t he desi gn and const r uct i on 

of  t he i mpr ovement .  

 ¶65 To t hi s ext ent ,  t he pr esent  ver si on of  § 893. 89 cur es 

what  t he cour t  i n Kal l as and Funk f ound obj ect i onabl e.   Rat her  

t han dr awi ng ar bi t r ar y pr of essi on- based di st i nct i ons,  as di d t he 

st at ut es at  i ssue i n Kal l as and Funk,  t he cur r ent  ver si on of  

§ 893. 89 dr aws di st i nct i ons based on t he conduct  of  cer t ai n 

i ndi v i dual s.   The st at ut e begi ns by br oadl y i ncl udi ng wi t hi n i t s 

pr ot ect i ons " owner [ s]  or  occupi er [ s]  of  t he pr oper t y 

or  .  .  .  any per son i nvol ved i n t he i mpr ovement  t o r eal  

pr oper t y"  t o t he ext ent  t hat  a cause of  act i on i s based on " any 

def i c i ency or  def ect  i n t he desi gn,  l and sur veyi ng,  pl anni ng,  

super vi s i on or  obser vat i on of  const r uct i on of ,  t he const r uct i on 

of ,  or  t he f ur ni shi ng of  mat er i al s f or ,  t he i mpr ovement  t o r eal  

pr oper t y. "   Wi s.  St at .  § 893. 89( 2) .    

 ¶66 The st at ut e t hen pr oceeds t o excl ude cer t ai n c l asses 

of  def endant s based on t he t ype of  conduct  t hat  gi ves r i se t o 

pot ent i al  l i abi l i t y .   Owner s and occupi er s ar e excl uded f r om t he 

st at ut e' s pr ot ect i ons onl y i f  a cause of  act i on i s based upon 



No.  2003AP1067   

 

37 
 

" damages r esul t i ng f r om negl i gence i n t he mai nt enance,  oper at i on 

or  i nspect i on of  an i mpr ovement  t o r eal  pr oper t y. "   

Wi s.  St at .  § 893. 89( 4) ( c) .   Thus,  owner s and occupi er s ar e 

i ncl uded wi t hi n t he pr ot ect i on of  t he st at ut e so l ong as t hey 

ar e bei ng sued f or  t hei r  conduct  i n i mpr ovi ng t he pr oper t y.   

Thi s c l ass l oses i t s pr ot ect i on when l i abi l i t y  i s  based upon 

subsequent  negl i gent  mai nt enance,  oper at i on,  or  i nspect i on of  

t he i mpr ovement .   Fur t her ,  unl i ke t he st at ut e at  i ssue i n Funk,  

t he l i abi l i t y  of  t hose who ar e i nvol ved i n t he i mpr ovement  of  

pr oper t y i s not  shi f t ed t o owner s or  occupi er s.   See Funk,  148 

Wi s.  2d at  74- 75.   Owner s and occupi er s ar e hel d l i abl e onl y f or  

t hei r  own negl i gent  mai nt enance,  i nspect i on,  or  r epai r  of  t he 

i mpr ovement  once i t  i s  compl et e.    

 ¶67 Li kewi se,  t he st at ut e except s t hose who pr ovi de 

mat er i al  f or  an i mpr ovement  i f  a sui t  i s  based on " any def ect  i n 

any mat er i al  used i n an i mpr ovement  t o r eal  pr oper t y .  .  .  . "   

Wi s.  St at .  § 893. 89( 2) .   Thus,  mat er i al  pr ovi der s ar e i ncl uded 

wi t hi n t he scope of  t he st at ut e t o t he ext ent  t hat  a cause of  

act i on i s based on " t he f ur ni shi ng of  mat er i al s f or "  t he 

i mpr ovement ,  § 893. 89( 2) ,  and ar e excl uded onl y when l i abi l i t y  

i s  based upon a def ect  i n t he mat er i al  pr ovi ded.   I n ot her  

wor ds,  mat er i al  pr ovi der s ar e i ncl uded wi t hi n t he pr ot ect i ons of  

t he st at ut e f or  t hei r  i nvol vement  i n t he i mpr ovement ——f ur ni shi ng 

mat er i al s——but  ar e excl uded based on t hei r  pr i or  conduct  of  

desi gni ng or  manuf act ur i ng t he mat er i al .    

 ¶68 I n sum,  § 893. 89 pr ot ect s al l  per sons i nvol ved i n t he 

i mpr ovement  t o r eal  pr oper t y but  does not  pr ot ect  i ndi v i dual s 
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whose l i abi l i t y  ar i ses based on conduct  occur r i ng pr i or  t o or  

subsequent  t o t he i mpr ovement .   These di st i nct i ons ar e r at i onal  

because t hey ar e r eal ,  subst ant i al  di st i nct i ons t hat  ar e ger mane 

t o t he pur pose of  t he st at ut e——t o pr ot ect  t hose i nvol ved i n t he 

i mpr ovement  of  r eal  pr oper t y.   Thi s st at ut e i s  di st i ngui shabl e 

f r om i t s pr edecessor s because,  as not ed,  t he cur r ent  st at ut e 

i mmuni zes al l  conduct  r el at ed t o t he i mpr ovement  af t er  a per i od 

of  t en year s.   I t  does not  cover  l i abi l i t y- f or mi ng conduct  

unr el at ed t o t he act  of  i mpr ovi ng pr oper t y,  such as 

manuf act ur i ng def ect s,  f or  any amount  of  t i me.   St at ed anot her  

way,  t he st at ut e pr ot ect s al l  who ar e i nvol ved i n t he act ual  

i mpr ovement  of  r eal  pr oper t y t o t he ext ent  t hey par t i c i pat ed i n 

i mpr ovi ng t he pr oper t y.   The onl y t i me i ndi v i dual s i nvol ved i n 

t he i mpr ovement  of  r eal  pr oper t y ar e hel d l i abl e ( af t er  t en 

year s)  under  t he st at ut e i s when t hei r  l i abi l i t y  ar i ses f r om 

conduct  t hat  pr eceded or  f ol l owed t he act ual  i mpr ovement . 13   

¶69 I n Funk,  t he cour t  hel d t he 1979 st at ut e 

unconst i t ut i onal  because i t  cont i nued t o f ai l  t o cover  owner s 

and occupi er s i n r el at i on t o any l i abi l i t y  based on desi gn 

def ect s i n t he i mpr ovement  or  const r uct i on of  t he i mpr ovement ,  

but  hel d t hat  t he st at ut e' s i ncl usi on of  t hose who f ur ni sh 

                                                 
13 The di ssent  f ai l s  t o appr eci at e t hat  t he desi gn of  t he 

i mpr ovement  i s par t  of  t he pr ocess of  i mpr ovi ng pr oper t y and i s 
speci f i c  t o t hat  i mpr ovement .   See di ssent ,  ¶95.   I n cont r ast ,  
as di scussed i nf r a,  t he mat er i al s ut i l i zed i n t he const r uct i on 
of  an i mpr ovement  ar e gener al l y desi gned wi t hout  any r egar d t o 
t he pur poses f or  whi ch t hey wi l l  be event ual l y put  and wi l l  be 
def ect i ve r egar dl ess of  t he pr oj ect  i n whi ch t hey ar e ut i l i zed.    
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mat er i al s cur ed t he st at ut e' s under - i ncl usi veness i n r el at i on t o 

mat er i al men:    

We i nval i dat ed t he pr edecessor  of  t hi s st at ut e [ i n 
Kal l as]  because no r easonabl e di st i nct i on coul d be 
f ound bet ween t he bui l der s i n t he pr ot ect ed cl ass and 
ot her  l i ke mat er i al men and owner s who wer e not  
pr ot ect ed by t he st at ut e.   As poi nt ed out  above,  
f ur ni sher s of  mat er i al s and l and sur veyor s have now 
been i ncl uded i n t he pr ot ect ed c l ass.   No doubt ,  t hi s 
r educes t he under - i ncl usi veness of  t he st at ut e,  but  
owner s or  occupant s who may be l i abl e t o sui t  by t hi r d 
par t i es as t he r esul t  of  desi gn def ect s or  
const r uct i on er r or s or  omi ssi on ar e not  i n t he 
pr ot ect ed cl ass.    

Funk,  148 Wi s.  2d at  73 ( emphasi s added) . 14  Her e,  t he st at ut e 

cont i nues t o appl y t o t hose who f ur ni sh mat er i al s.   I t  s i mpl y 

does not  cover  t hose whose l i abi l i t y  ar i ses because of  a def ect  

i n t he mat er i al ,  as di d t he st at ut e at  i ssue i n Funk.   However ,  

t he cur r ent  ver si on of  t he st at ut e now appl i es t o owner s and 

occupi er s t o t he ext ent  t hei r  l i abi l i t y  i s  based on desi gn 

def ect s or  const r uct i on er r or s.   They ar e hel d l i abl e af t er  t en 

                                                 
14 Thus,  t he di ssent  i s i ncor r ect  when i t  compar es t he 

cur r ent  st at ut e t o t he st at ut e at  i ssue i n Kal l as,  wi t h r espect  
t o mat er i al men.   Di ssent ,  ¶89.   The st at ut e her e i s i dent i cal  t o 
t he st at ut e at  i ssue i n Funk wi t h r espect  t o mat er i al men,  as i t  
cover s t hose who f ur ni sh mat er i al s but  does not  appl y t o t hose 
r esponsi bl e f or  def ect s i n t he mat er i al .   The cour t  i n Funk hel d 
t hat  by i ncl udi ng t hose who f ur ni sh mat er i al s under  t he r evi sed 
st at ut e,  t he l egi s l at ur e had el i mi nat ed t he st at ut e' s under -
i ncl usi veness vi s- à- vi s mat er i al men.   Funk,  148 Wi s.  2d at  73.   
Al t hough t he Funk cour t  ment i oned t hat  component  par t s 
manuf act ur er s wer e not  cover ed,  i t  di d so onl y t o demonst r at e 
t hat  t he l egi s l at ur e' s " cont r ol "  r at i onal e v i s- à- vi s owner s and 
occupi er s was i r r at i onal .   Funk,  148 Wi s.  2d at  76.   At  no poi nt  
di d t he Funk cour t  hol d t hat  t he st at ut e was unconst i t ut i onal  
because i t  f ai l ed t o appl y t o component  par t s manuf act ur er s.    
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year s onl y f or  conduct  t hat  occur r ed af t er  t he const r uct i on of  

t he i mpr ovement .    

¶70 Owner s and occupi er s ar e pr ot ect ed t o t he ext ent  t hey 

ar e i nvol ved i n t he act ual  i mpr ovement  of  t he pr oper t y.   They 

ar e not  pr ot ect ed f or  post - i mpr ovement  conduct ,  such as 

negl i gent  i nspect i on or  mai nt enance of  t he i mpr ovement .   

Li kewi se,  mat er i al  pr ovi der s ar e pr ot ect ed i n r el at i on t o t hei r  

conduct  i n t he i mpr ovement  of  t he pr oper t y——f ur ni shi ng 

mat er i al s——but  ar e not  pr ot ect ed f or  conduct  t hat  occur r ed pr i or  

t o t he i mpr ovement ,  namel y,  pr oduci ng def ect i ve mat er i al s.   The 

st at ut e appl i es wi t h equal  f or ce t o each member  of  t he c l asses 

def i ned i n t he st at ut e.   The st at ut e pr ot ect s al l  t hose i nvol ved 

i n t he i mpr ovement  of  r eal  pr oper t y t o t he ext ent  l i abi l i t y  i s  

based upon such i nvol vement  and does not  f or ecl ose addi t i on t o 

t he number s i ncl uded i n each cl ass.     

¶71 That  t he l egi s l at ur e has chosen not  t o pr ot ect  

i ndi v i dual s whose conduct  pr ecedes or  f ol l ows t he i mpr ovement  of  

r eal  pr oper t y i s compl et el y r at i onal ,  because t he pur pose of  t he 

st at ut e i s t o pr ot ect  i ndi v i dual s f r om l i abi l i t y  based upon t he 

act i ons t hat  occur  dur i ng t hei r  i nvol vement  i n i mpr ovi ng t he 

pr oper t y.   As not ed,  par t  of  t he i mpet us behi nd amendi ng 

§ 893. 89 was t o encour age par t i c i pat i on i n st at e- sponsor ed 

const r uct i on pr oj ect s.   Thus,  excl udi ng owner s and occupi er s 

f r om pr ot ect i on f r om l i abi l i t y  based on negl i gence i n i nspect i ng 

and mai nt ai ni ng t he i mpr ovement  i s r at i onal  because t he pr oj ect  

i s  al r eady compl et ed at  t he t i me when t hese negl i gent  act s 

occur .    
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¶72 Li kewi se,  excl udi ng mat er i al  pr oducer s f r om pr ot ect i on 

f r om l i abi l i t y  when l i abi l i t y  i s based on def ect s i n mat er i al  

( as opposed t o t he f ur ni shi ng of  t hose mat er i al s)  i s  r at i onal  

because t hose def ect s wi l l  exi st  r egar dl ess of  t he use t o whi ch 

t he mat er i al  i s  put .   That  i s,  t he act  gi v i ng r i se t o l i abi l i t y—

—t he def ect i ve desi gn or  manuf act ur e of  t he mat er i al s——occur s 

pr i or  t o any i nvol vement  i n t he i mpr ovement  t o t he pr oper t y.   

The mat er i al  i s  def ect i ve when i t  i s  desi gned or  pr oduced and 

r emai ns def ect i ve r egar dl ess of  t he act s of  t hi r d par t i es 

r el at ed t o t he i mpr ovement  i n whi ch i t  i s  used.   Not abl y,  t he 

cur r ent  ver si on of  § 893. 89,  wi t h r egar d t o mat er i al men,  i s 

al most  i dent i cal  t o t he st at ut e at  i ssue i n Funk i n t hat  i t  

cover s t hose who f ur ni sh mat er i al s f or  an i mpr ovement ,  but  not  

t hose r esponsi bl e f or  def ect s i n t he mat er i al .   The cour t  i n 

Funk expl i c i t l y  hel d t hat  i n r el at i on t o mat er i al men,  t he 

st at ut e was no l onger  under i ncl usi ve because i t  appl i ed t o 

" f ur ni sher s of  mat er i al s[ . ] "   Funk,  148 Wi s.  2d at  73.   

¶73 Addi t i onal l y,  because mat er i al s ar e of t en desi gned 

wi t hout  r egar d t o t he speci f i c  pr oj ect s i n whi ch t hey wi l l  be 

i ncor por at ed, 15 a def ect i vel y desi gned mat er i al  wi l l  af f ect  a 

l ar ge number  of  pr oj ect s and i ndi v i dual s.   Fur t her ,  t he mat er i al  

wi l l  cont i nue t o be def ect i ve unt i l  i t s  desi gn or  manuf act ur i ng 

pr ocess i s changed.   Thus,  when a manuf act ur er  def ect i vel y 

desi gns a mat er i al ,  such as al umi num,  t hat  al umi num wi l l  be 

                                                 
15 For  i nst ance,  t her e i s no ev i dence t hat  t he al umi num 

ut i l i zed i n t he bl eacher s was speci f i cal l y desi gned or  
manuf act ur ed f or  t he pr oj ect  at  Dar l i ngt on Hi gh School .    
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pl aced i n t he st r eam of  commer ce and wi l l  af f ect  ever y pr oj ect  

i n whi ch i t  i s ut i l i zed.   The al umi num t hat  r ol l s of f  t he 

assembl y l i nes wi l l  cont i nue t o be def ect i ve unt i l  t he 

manuf act ur er  changes t he desi gn.   As such,  when mat er i al  i s  

def ect i ve,  i t  wi l l  af f ect  a l ar ge number  of  peopl e and t her e 

wi l l  be numer ous i ndi v i dual s who can t est i f y as t o i t s def ect i ve 

condi t i on.    

¶74 I n cont r ast ,  when an i mpr ovement  i s desi gned or  

const r uct ed,  any t or t i ous act s ar e conf i ned t o t he l i mi t ed t i me 

dur i ng whi ch t he i mpr ovement  i s bei ng pl anned and const r uct ed 

and ar e di r ect ed t o t he speci f i c  pr oj ect  under  const r uct i on.   As 

such,  t he number  of  wi t nesses who can t est i f y as t o such 

t or t i ous conduct  i s l i mi t ed t o t hose i nvol ved i n t hat  speci f i c  

i mpr ovement .   Thus,  t he l egi s l at ur e may r easonabl y have 

concl uded i t  woul d be much mor e di f f i cul t  t o pr ove or  di spr ove 

wr ongf ul  conduct ,  due t o t he l ack of  wi t nesses,  f aded memor i es,  

et c. ,  i n r el at i on t o a speci f i c  i mpr ovement , 16 t han i t  woul d be 

t o pr ove or  di spr ove wr ongf ul  conduct  i n r el at i on t o t he 

def ect i ve desi gn of  t he mat er i al  ut i l i zed i n t hat  i mpr ovement .   

I t  i s  r easonabl e t o concl ude t hat  af t er  t en year s i t  woul d be 

much mor e di f f i cul t  t o pr ove or  di spr ove t or t i ous conduct  i n 

r el at i on t o t he desi gn or  const r uct i on of  a set  of  bl eacher s 

                                                 
16 Kr ul l  v.  Ther mogas Co.  of  Nor t hwood,  522 N. W. 2d 607,  615 ( I owa 
1994) ( not i ng t hat  " ' [ t ] he l apse of  t i me bet ween compl et i on of  an 
i mpr ovement  and i ni t i at i on of  sui t  of t en r esul t s i n t he 
unavai l abi l i t y  of  wi t nesses,  memor y l oss and a l ack of  adequat e 
r ecor ds' " ) ( quot ed sour ce omi t t ed) .    
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t han i t  woul d t o pr ove t he r aw mat er i al  ut i l i zed i n t hose 

bl eacher s was def ect i vel y desi gned.    

 ¶75 Whi l e t her e may be i nst ances i n whi ch a mat er i al  

pr ovi der  speci f i cal l y desi gns a mat er i al  f or  a par t i cul ar  

i mpr ovement  pr oj ect  or  cust om manuf act ur es t he mat er i al  f or  t hat  

pr oj ect ,  t her e i s st i l l  a r at i onal  basi s t o di st i ngui sh t hi s 

c l ass of  def endant  f r om t hose pr ot ect ed under  t he st at ut e.   A 

mat er i al  pr oducer  t hat  desi gns or  pr oduces a def ect i ve mat er i al  

pl aces t hat  mat er i al  i n t he st r eam of  commer ce and has t he 

abi l i t y  t o change a def ect i ve desi gn.   Fur t her ,  t he mat er i al  

i t sel f  r emai ns def ect i ve t hr oughout  t he l i f e of  t he pr oj ect  i n 

whi ch i t  i s  used.   For  i nst ance,  had St andar d pr oduced def ect i ve 

al umi num f or  use i n t he seat s i n t he bl eacher s,  t hat  al umi num 

woul d have r emai ned def ect i ve r egar dl ess of  any subsequent  

modi f i cat i ons t o t he bl eacher s.    

 ¶76 I n cont r ast ,  an i ndi v i dual  who mer el y i nst al l s an 

i mpr ovement  compl et es hi s wor k upon t he i nst al l at i on of  t he 

i mpr ovement .   That  i mpr ovement  may t hen be subsequent l y modi f i ed 

by t he owner  or  occupi er .   The cont act or  who i nst al l ed t he 

i mpr ovement  has no r i ght  t o ensur e t hat  hi s wor k i s pr oper l y 

i nspect ed and mai nt ai ned t hr oughout  t he l i f e of  t he i mpr ovement .   

Thus,  i n cont r ast  t o t he mat er i al  suppl i er ,  t he i nst al l er ' s wor k 

may be subsequent l y modi f i ed by anot her  par t y.   Ther ef or e,  t he 

cont r act or  who i nst al l s an i mpr ovement  may f ace pot ent i al  

l i abi l i t y  f or  conduct  of  ot her s t hat  occur r ed af t er  t he 

i mpr ovement  was i nst al l ed and may encount er  pr oof  pr obl ems t hat  

a mat er i al  pr oducer  does not .    



No.  2003AP1067   

 

44 
 

 ¶77 Conver sel y,  an i ndi v i dual  who mer el y i nst al l s an 

i mpr ovement  i s di st i ngui shed f r om an owner  or  occupi er  who 

negl i gent l y mai nt ai ns or  r epai r s an i mpr ovement  because t he 

f or mer ' s dut y t o pr oper l y i nst al l  t he i mpr ovement  ends at  t he 

t i me t he i mpr ovement  i s compl et ed,  wher eas an owner  or  occupi er  

has a cont i nui ng dut y t o pr oper l y mai nt ai n and r epai r  t he 

i mpr ovement .   A cont r act or  who i nst al l s an i mpr ovement  may t hus 

f ace l i abi l i t y  l ong af t er  any negl i gent  conduct  has occur r ed,  

wher eas t he owner  or  occupi er  who cont i nual l y negl i gent l y 

mai nt ai ns an i mpr ovement  f aces l i abi l i t y  f or  r ecent  act s of  

negl i gence.   Wi t h r egar d t o t hese t wo cl asses,  t he l egi s l at ur e 

coul d have r easonabl y det er mi ned t hat :  

" ' [ t ] he l apse of  t i me bet ween compl et i on of  an 
i mpr ovement  and i ni t i at i on of  sui t  of t en r esul t s i n 
t he unavai l abi l i t y  of  wi t nesses,  memor y l oss and a 
l ack of  adequat e r ecor ds.   Anot her  pr obl em 
par t i cul ar l y cr i t i cal  i s  t he pot ent i al  appl i cat i on of  
cur r ent  i mpr oved st at e- of - t he- ar t  st andar ds t o cases 
wher e t he i nst al l at i on and des i gn of  an i mpr ovement  
t ook pl ace many year s ago. ' "    

Kr ul l  v.  Ther mogas Co.  of  Nor t hwood,  522 N. W. 2d 607,  615 ( I owa 

1994) ( quot ed sour ce omi t t ed) .    

¶78 An owner  or  occupi er  engaged i n cont i nuous act s of  

negl i gent  mai nt enance,  i nspect i on,  and r epai r  cl ear l y does not  

f ace t he same concer ns.   Mor eover ,  such act s ar e i n no way 

r el at ed t o t he act  of  compl et i ng t he i mpr ovement .   Fur t her ,  as 

pr evi ousl y st at ed,  owner s and occupi er s ar e hel d l i abl e onl y f or  

t hei r  own post - i mpr ovement  negl i gence;  t he st at ut e el i mi nat es 
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any shi f t  of  l i abi l i t y  f r om t hose i mpr ovi ng t he pr oper t y t o 

t hose who own or  oper at e t he pr oper t y.    

 ¶79 These r eal  and subst ant i al  di st i nct i ons suggest  t he 

pr opr i et y of  di f f er ent  l egi s l at i on gover ni ng:   1)  t hose i nvol ved 

i n t he i mpr ovement  of  r eal  pr oper t y who pr oduce def ect i ve 

mat er i al s;  2)  t hose who negl i gent l y i nspect ,  mai nt ai n,  and 

r epai r  i mpr ovement s;  and 3)  t hose who mer el y desi gn,  sur vey,  

super vi se,  or  const r uct  t he i mpr ovement .    

¶80 Ther ef or e,  we cannot  concl ude t hat  § 893. 89 i s 

pat ent l y ar bi t r ar y or  bear s no r at i onal  r el at i onshi p t o a 

l egi t i mat e gover nment al  i nt er est .   The cl assi f i cat i ons wi t hi n 

§ 893. 89 r at i onal l y ser ve t he l egi t i mat e pur pose of  l i mi t i ng t he 

l ong- t er m l i abi l i t y  of  t hose who ar e i nvol ved i n t he i mpr ovement  

of  r eal  pr oper t y.   The di st i nct i ons dr awn by t he st at ut e ar e 

based on r eal  and subst ant i al  di st i nct i ons,  ar e ger mane t o t he 

pur pose of  t he l aw,  ar e not  based on exi st i ng c i r cumst ances 

onl y,  appl y equal l y t o al l  t he member s of  each r espect i ve c l ass,  

and suggest  t he pr opr i et y of  di f f er ent  l egi s l at i on f or  each 

cl ass.   Thus,  we hol d t hat  § 893. 89 does not  v i ol at e t he equal  

pr ot ect i on c l auses of  t he st at e or  f eder al  const i t ut i on.    

VI .  SUMMARY 

¶81 We hol d t hat  t he bl eacher s i n quest i on const i t ut e an 

i mpr ovement  t o r eal  pr oper t y f or  pur poses of  § 893. 89.   Fur t her ,  

we hol d t hat  § 893. 89 does not  v i ol at e Ar t i c l e I ,  Sect i on 9 of  

t he Wi sconsi n Const i t ut i on.   Fi nal l y,  we hol d t hat  § 893. 89 does 

not  v i ol at e t he guar ant ee of  equal  pr ot ect i on i n t he f eder al  and 

st at e const i t ut i ons.    
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By the Court.—The deci s i on of  t he cour t  of  appeal s i s 

r ever sed.    
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¶82 LOUI S B.  BUTLER,  JR. ,  J.    (dissenting).   The 

maj or i t y concl udes t hat  t he home bl eacher s at  Dar l i ngt on Hi gh 

School  pur chased i n 1969 const i t ut e an " i mpr ovement  t o r eal  

pr oper t y"  f or  pur poses of  Wi s.  St at .  § 893. 89 ( 2001- 02) , 1 and 

t hat  § 893. 89 does not  v i ol at e Ar t i c l e I ,  Sect i on 9 of  t he 

Wi sconsi n Const i t ut i on.   Maj or i t y op. ,  ¶10.   I  agr ee,  and j oi n 

t he maj or i t y ' s opi ni on wi t h r espect  t o i t s deci s i on on t hese 

i ssues.   The maj or i t y f ur t her  concl udes t hat  § 893. 89 does not  

                                                 
1 Wi sconsi n St at .  § 893. 89 ( 2001- 02)  pr ovi des i n per t i nent  

par t :  

Act i on f or  i nj ur y r esul t i ng f r om i mpr ovement s t o r eal  
pr oper t y.   ( 1)  I n t hi s sect i on,  " exposur e per i od"  
means t he 10 year s i mmedi at el y f ol l owi ng t he dat e of  
subst ant i al  compl et i on of  t he i mpr ovement  t o r eal  
pr oper t y.  

(2) Except  as pr ovi ded i n sub.  ( 3) ,  no cause of  act i on 
may accr ue and no act i on may be commenced,  i nc l udi ng 
an act i on f or  cont r i but i on or  i ndemni t y,  agai nst  t he 
owner  or  occupi er  of  t he pr oper t y or  agai nst  any 
per son i nvol ved i n t he i mpr ovement  t o r eal  pr oper t y 
af t er  t he end of  t he exposur e per i od,  t o r ecover  
damages f or  any i nj ur y t o pr oper t y,  f or  any i nj ur y t o 
t he per son,  or  f or  wr ongf ul  deat h,  ar i s i ng out  of  any 
def i c i ency or  def ect  i n t he desi gn,  l and sur veyi ng,  
pl anni ng,  super vi s i on or  obser vat i on of  const r uct i on 
of ,  t he const r uct i on of ,  or  t he f ur ni shi ng of  
mat er i al s f or ,  t he i mpr ovement  t o r eal  pr oper t y.  Thi s  
subsect i on does not  af f ect  t he r i ght s of  any per son 
i nj ur ed as t he r esul t  of  any def ect  i n any mat er i al  
used i n an i mpr ovement  t o r eal  pr oper t y t o commence an 
act i on f or  damages agai nst  t he manuf act ur er  or  
pr oducer  of  t he mat er i al .  
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vi ol at e t he equal  pr ot ect i on c l auses of  t he f eder al 2 and st at e 

const i t ut i ons. 3  I d.   For  t he r easons st at ed by t hi s cour t  i n 

Kal l as Mi l l wor k Cor p.  v.  Squar e D Co. ,  66 Wi s.  2d 382,  225 

N. W. 2d 454 ( 1975) ,  and Funk v.  Wol l i n Si l o & Equi pment ,  I nc. ,  

148 Wi s.  2d 59,  435 N. W. 2d 244 ( 1989) ,  I  di sagr ee.   I  t her ef or e 

r espect f ul l y di ssent  f r om t hat  por t i on of  t he deci s i on.  

I  

¶83 Twi ce bef or e t hi s cour t  has st r uck down pr edecessor s 

t o Wi s.  St at .  § 893. 89.   A car ef ul  r evi ew of  t hose cases r eveal s 

t hat  Wi s.  St at .  § 893. 89 r emai ns unconst i t ut i onal .   

¶84 I n Kal l as,  t hi s cour t  det er mi ned t hat  t he pr edecessor  

st at ut e t o Wi s.  St at .  § 893. 89,  Wi s.  St at .  § 893. 155 ( 1971) , 4 

                                                 
2 Ar t i c l e XI V,  Sect i on 1,  Amendment s t o t he Uni t ed St at es 

Const i t ut i on,  pr ovi des i n per t i nent  par t  t hat  " [ n] o St at e shal l  
 .  .  .  deny t o any per son wi t hi n i t s j ur i sdi ct i on t he equal  
pr ot ect i on of  t he l aws. "    

3 Ar t i c l e I ,  Sect i on 1 of  t he Wi sconsi n Const i t ut i on 
pr ovi des i n per t i nent  par t  t hat  " [ a] l l  peopl e ar e bor n equal l y 
f r ee and i ndependent ,  and have cer t ai n r i ght s;  among t hese ar e 
l i f e,  l i ber t y and t he pur sui t  of  happi ness  .  .  .  "  

4 Wi sconsi n St at .  § 893. 155 ( 1971)  pr ovi ded:  

Wi t hi n 6 year s.   No act i on t o r ecover  damages f or  any 
i nj ur y t o pr oper t y,  or  f or  an i nj ur y t o t he per son,  or  
f or  bodi l y i nj ur y or  wr ongf ul  deat h,  ar i s i ng out  of  
t he def ect i ve and unsaf e condi t i on of  an i mpr ovement  
t o r eal  pr oper t y ,  nor  any act i on f or  cont r i but i on or  
i ndemni t y f or  damages sust ai ned on account  of  such 
i nj ur y,  shal l  be br ought  agai nst  any per son per f or mi ng 
or  f ur ni shi ng t he desi gn,  pl anni ng,  super vi s i on of  
const r uct i on or  const r uct i on of  such i mpr ovement  t o 
r eal  pr oper t y,  mor e t han 6 year s af t er  t he per f or mance 
or  f ur ni shi ng of  such ser vi ces and const r uct i on.  Thi s  
l i mi t at i on shal l  not  appl y t o any per son i n act ual  
possessi on and cont r ol  as owner ,  t enant  or  ot her wi se,  
of  t he i mpr ovement  at  t he t i me t he def ect i ve and 
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vi ol at ed const i t ut i onal  guar ant ees of  equal  pr ot ect i on under  t he 

Uni t ed St at es and Wi sconsi n Const i t ut i ons.   Kal l as,  66 Wi s.  2d 

at  391,  393.   The i ssue was whet her  t her e wer e " any r eal  

di f f er ences t o di st i ngui sh t he f avor ed cl ass——t hose per sons who 

per f or m and f ur ni sh t he ' desi gn,  pl anni ng super vi s i on of  

const r uct i on or  const r uct i on'  of  i mpr ovement s t o r eal  pr oper t y——

f r om ot her  c l asses,  such as mat er i al men,  who ar e i gnor ed by t he 

st at ut e,  and owner s and occupant s,  who ar e speci f i cal l y  

except ed. "   I d.  at  389.   Thi s cour t  concl uded t her e wer e not .   

I t  was unr easonabl e t o pr ovi de " speci al  and unusual  i mmuni t i es"  

t o t hose per sons " per f or mi ng or  f ur ni shi ng t he desi gn,  pl anni ng,  

super vi s i on of  const r uct i on or  const r uct i on of  such i mpr ovement  

t o r eal  pr oper t y. "   I d.  at  388,  391.   As t he Kal l as cour t  

concl uded:   " i t  i s  l udi cr ous t o per mi t  a r ecover y agai nst  a 

manuf act ur er  of  a negl i gent l y f or mul at ed mor t ar  or  adhesi ve,  but  

t o deny a r ecover y agai nst  an ar chi t ect  who negl i gent l y desi gned 

a cor ni ce or  f açade so t hat  i t s f al l  was i nevi t abl e. "   I d.  at  

391- 92.  

¶85 Mont hs af t er  t hi s cour t ' s  deci s i on i n Kal l as,  t he 

l egi s l at ur e scr ambl ed t o r evi se Wi s.  St at .  § 893. 155 and 

event ual l y cr eat ed Wi s.  St at .  § 893. 89 ( 1979- 80) . 5  I n an at t empt  

                                                                                                                                                             
unsaf e condi t i on of  such i mpr ovement  const i t ut es t he 
pr oxi mat e cause of  t he i nj ur y f or  whi ch i t  i s  pr oposed 
t o br i ng an act i on.  
 

5 Wi sconsi n St at .  § 893. 89 ( 1979- 80)  pr ovi ded:  

Act i on f or  i nj ur y r esul t i ng f r om i mpr ovement s t o r eal  
pr oper t y.  No act i on t o r ecover  damages f or  any i nj ur y 
t o pr oper t y,  or  f or  an i nj ur y t o t he per son,  or  f or  
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t o bypass Kal l as,  t he l egi s l at ur e i ncl uded " sur veyor s"  and 

" mat er i al  suppl i er s"  ( t hat  i s,  t hose who mer el y f ur ni sh 

mat er i al s)  t o t he pr ot ect ed cl ass and del et ed t he sent ence t hat  

excl uded " owner s and occupi er s. "   See Funk,  148 Wi s.  2d at  66,  

73.  

¶86 The st at ut e was agai n chal l enged,  and i n Funk,  t hi s 

cour t  agai n st r uck down t he st at ut e as v i ol at i ng equal  

pr ot ect i on.   I d.  at  77.   The Funk cour t  obser ved t hat  t he 

l egi s l at ur e at t empt ed t o j ust i f y  i t s di st i nct i on bet ween per sons 

who had a hand i n pl anni ng,  desi gn,  and const r uct i on of  

i mpr ovement s agai nst  t hose who subsequent l y own and occupy t he 

pr oper t y by not i ng t hat  t he f or mer  l acked cont r ol  " over  ot her  

f or ces,  uses and i nt er veni ng causes"  t hat  caused st r ai n on t he 

i mpr ovement s.   I d.  at  66- 67.   " ' Cont r ol , ' "  t hi s cour t  wr ot e,  " i s 

i r r el evant  t o t he f undament al  pr obl em t he st at ut e pur por t edl y 

addr esses,  t he l ong t er m l i abi l i t y——t he ' l ong t ai l  of  

l i abi l i t y ' ——t hat  accompani es t or t s of  commi ssi on or  omi ssi on i n 

t he const r uct i on of  dur abl e bui l di ngs. "   I d.  at  74.  I n t he end,  

t hi s cour t  not ed t hat  t he pr ot ect ed per sons woul d never  be 

                                                                                                                                                             
bodi l y i nj ur y or  wr ongf ul  deat h,  ar i s i ng out  of  t he 
def ect i ve and unsaf e condi t i on of  an i mpr ovement  t o 
r eal  pr oper t y,  nor  any act i on f or  cont r i but i on or  
i ndemni t y f or  damages sust ai ned on account  of  such 
i nj ur y,  shal l  be br ought  agai nst  any per son per f or mi ng 
or  f ur ni shi ng t he desi gn,  l and sur veyi ng,  pl anni ng,  
super vi s i on of  const r uct i on,  mat er i al s or  const r uct i on 
of  such i mpr ovement  t o r eal  pr oper t y,  mor e t han 6 
year s af t er  t he subst ant i al  compl et i on of  
const r uct i on.  I f  t he i nj ur y or  def ect  occur s or  i s 
di scover ed mor e t han 5 year s but  l ess t han 6 year s 
af t er  t he subst ant i al  compl et i on of  const r uct i on,  t he 
t i me f or  br i ngi ng t he act i on shal l  be ext ended 6 
mont hs.  
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l i abl e f or  negl i gence ar i s i ng f r om t he owner ' s and occupi er ' s 

f ai l ur e t o adequat el y cont r ol  t he pr oper t y.   I d.  at  75.   I f  t he 

l egi s l at ur e was act ual l y concer ned wi t h pr ot ect i ng t hose wi t hout  

" cont r ol , "  t hen t hi s cour t  not ed t hat  " component  par t s 

manuf act ur er s"  shoul d al so be pr ot ect ed.   I d.  at  76.  

¶87 Thus,  whi l e t he l egi s l at ur e pur por t ed t o cur e t he 

under - i ncl usi veness t hat  i nval i dat ed t he st at ut e i n Kal l as,  t hi s  

cour t  i n Funk concl uded t hat  " i t  f ai l ed t o do so i n a meani ngf ul  

way. "   I d.   Because " [ t ] he st at ut e st i l l  af f or ds i t s pr ot ect i on 

and f avor s wi t hout  a r easonabl e and r at i onal  bas i s, "  t hi s cour t  

concl uded t he st at ut e v i ol at ed equal  pr ot ect i on.   I d.  at  77.    

¶88 Fol l owi ng t hi s cour t ' s  deci s i on i n Funk,  t he 

l egi s l at ur e amended Wi s.  St at .  § 893. 89.   A number  of  changes 

wer e made:   owner s and occupi er s wer e i ncl uded i n t he pr ot ect ed 

cl ass and a number  of  except i ons wer e car ved out .   See § 893. 89 

( 2001- 02) .   What  i s cr i t i cal  her e,  however ,  i s  t hat  t he 

l egi s l at ur e excl uded a key c l ass:    

Thi s subsect i on does not  af f ect  t he r i ght s of  any 
per son i nj ur ed as t he r esul t  of  any def ect  i n any 
mat er i al  used i n an i mpr ovement  t o r eal  pr oper t y t o 
commence an act i on f or  damages agai nst  t he 
manuf act ur er  or  pr oducer  of  t he mat er i al .  

I d.    

¶89 Thi s excl usi on r ef l ect s t he exact  same pr obl em 

i dent i f i ed by t hi s cour t  i n Kal l as 30 year s ago:   " i t  i s  

l udi cr ous t o per mi t  a r ecover y agai nst  a manuf act ur er  of  a 

negl i gent l y f or mul at ed mor t ar  or  adhesi ve,  but  t o deny a 

r ecover y agai nst  an ar chi t ect  who negl i gent l y desi gned a cor ni ce 
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or  f açade so t hat  i t s f al l  was i nevi t abl e. " 6  Kal l as,  66 Wi s.  2d 

at  391- 92 ( emphasi s added) .    

¶90 I f  i t  was l udi cr ous t hen,  i t  i s  l udi cr ous now.   

Not hi ng has changed.   Negl i gent  desi gner s cannot  l awf ul l y be 

gr ant ed " speci al  and unusual  i mmuni t i es. "   I d.  at  388.   Because 

t he l egi s l at ur e has made t he same er r or ,  t hi s cour t  must  st r i ke 

down Wi s.  St at .  § 893. 89 on equal  pr ot ect i on gr ounds.  

¶91 The maj or i t y mi ni mi zes t hi s pr obl em by at t empt i ng t o 

r at i onal i ze a di st i nct i on bet ween a " mat er i al  pr oducer "  t hat  

desi gns or  pr oduces a def ect i ve mat er i al  and pl aces t hat  

mat er i al  i n t he st r eam of  commer ce f r om one who mer el y i nst al l s 

an i mpr ovement .   Maj or i t y op.  at  ¶¶70- 71.   " [ E] xcl udi ng mat er i al  

pr oducer s f r om pr ot ect i on f r om l i abi l i t y  when l i abi l i t y  i s  based 

on def ect s i n mat er i al  i s  r at i onal  because t hose def ect s wi l l  

exi st  r egar dl ess of  t he use t o whi ch t he mat er i al  i s  put . "   I d. ,  

¶69.   Fur t her ,  t he def ect i ve mat er i al  " i t sel f  r emai ns def ect i ve 

t hr oughout  t he l i f e of  t he pr oj ect  i n whi ch i t  i s  used. "   I d. ,  

¶70.  

¶92 The ci r cumst ances her e i ndi cat e why t hi s di st i nct i on 

i s not  r at i onal .   The maj or i t y has si mpl y skat ed over  t he f act  

t hat  I TW was not  onl y t he i nst al l er  of  t he bl eacher s,  i t  was 

al so t he desi gner  of  t he bl eacher s.   The Kohns have al l eged t hat  

t he bl eacher s wer e def ect i vel y desi gned.   As such,  t he Kohns 

cont end t hat  t he bl eacher s wer e " def ect i ve t hr oughout  t he l i f e 

of  t he pr oj ect . "   Ther e cont i nues t o be no r at i onal  di st i nct i on 

                                                 
6 Regar dl ess of  whet her  t hi s was t he chi ef  obj ect i on t o t he 

st at ut e or  not ,  i t  was a const i t ut i onal  i nf i r mi t y t hat  t hi s 
cour t  r ecogni zed t hen and st i l l  exi st s t oday.   
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bet ween pr ot ect i ng def ect i ve desi gner s but  not  def ect i ve 

manuf act ur er s.   Our  deci s i ons i n Kal l as and Funk st i l l  di r ect l y 

cont r ol  t he out come of  t hi s case,  and I  see no r eason t o abandon 

t hese pr ecedent s now.    

I I  

¶93 Based on t he maj or i t y ' s own r easoni ng,  t hi s cour t  

shoul d st i l l  s t r i ke down Wi s.  St at .  § 893. 89 as v i ol at i ng equal  

pr ot ect i on.  

¶94  The maj or i t y suggest s t hat  " [ r ] at her  t han dr awi ng 

ar bi t r ar y pr of essi on- based di st i nct i ons,  as di d t he st at ut es at  

i ssue i n Kal l as and Funk,  t he cur r ent  ver si on of  § 893. 89 dr aws 

di st i nct i ons based on t he conduct  of  cer t ai n i ndi v i dual s. "   

Maj or i t y op. ,  ¶65.   The maj or i t y  asser t s t hat  

Wi s.  St at .  § 893. 89 " pr ot ect s al l  per sons i nvol ved i n t he 

i mpr ovement  t o r eal  pr oper t y but  does not  pr ot ect  i ndi v i dual s 

whose l i abi l i t y  ar i ses based on conduct  occur r i ng pr i or  t o or  

subsequent  t o t he i mpr ovement . "   I d. ,  ¶68.   On t hi s basi s,  t he 

maj or i t y st at es t hat  t he st at ut e i s const i t ut i onal .  

¶95 That  concl usi on,  however ,  agai n di sr egar ds what  t he 

Kohns have al l eged her e.   Asi de f r om cl ai mi ng t hat  t he bl eacher s 

wer e negl i gent l y  const r uct ed,  t he Kohns speci f i cal l y al l ege t hat  

t he bl eacher s wer e " i nher ent l y unsaf e"  due t o t hei r  " negl i gent  

desi gn. "   The Kohns f ur t her  al l ege t hat  " [ b] ecause of  t he 

danger ousl y def ect i ve nat ur e of  t he bl eacher s t hat  exi st ed when 

t he pr oduct  l ef t  t he possessi on or  cont r ol  of  t he sel l er  [ I TW] ,  

t he pr oduct  caused har m. "   I f  conduct  i s t he t ouchst one t hat  

saves t he st at ut e,  when exact l y does t he maj or i t y t hi nk t he 



No.   2003AP1067. l bb 

 

8 
 

desi gn speci f i cat i ons wer e made f or  t he bl eacher s?7  Dur i ng 

const r uct i on?  Af t er  const r uct i on?   

¶96 The conduct  i s  c l ear l y al l eged t o have occur r ed " pr i or  

t o .  .  .  t he i mpr ovement . "    See i d.   Because t hat  conduct  i s 

not  pr ot ect ed whi l e ot her  conduct  i s,  t he st at ut e i s under -

i ncl usi ve under  t he maj or i t y ' s own r easoni ng.  

¶97 I  woul d t her ef or e af f i r m t he dec i s i on of  t he cour t  of  

appeal s.   For  t he f or egoi ng r easons,  I  r espect f ul l y di ssent .  

¶98 I  am aut hor i zed t o st at e t hat  Chi ef  Just i ce SHI RLEY S.  

ABRAHAMSON j oi ns t hi s di ssent .    

 

 

                                                 
7 The nar r ow f ocus of  t he maj or i t y ' s " conduct "  r at i onal e i s 

t r oubl esome f or  anot her  r eason.   That  di st i nct i on woul d pr ot ect  
cust om desi gner s ( whi ch I  gat her  f r om t he maj or i t y opi ni on as 
meani ng t hose who desi gn and f or ge i mpr ovement s speci f i cal l y f or  
t he r equest ed pr oj ect ,  see maj or i t y op. ,  ¶¶73- 74)  whi l e i t  
excl udes mass pr oduct i on desi gner s ( by mass pr oduct i on 
desi gner s,  I  mean t hose who desi gn and manuf act ur e cer t ai n 
pr oduct s on a wi de- scal e basi s  t hat  coul d l at er  const i t ut e 
" i mpr ovement s" ) .   Fi r st ,  I  see no r at i onal  basi s f or  t hi s  
di st i nct i on.   Second,  t hi s i s a maj or  sub si l enci o depar t ur e 
f r om Kal l as Mi l l wor k Cor p.  v.  Squar e D Co. ,  66 Wi s.  2d 382,  225 
N. W. 2d 454 ( 1975) ,  and Funk v.  Wol l i n Si l o & Equi pment ,  I nc. ,  
148 Wi s.  2d 59,  435 N. W. 2d 244 ( 1989) .  
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